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Foreword

Punjab Commission on the Status of Women is a statutory entity set up by Government in
Punjab to inter alia monitor and assess implementation of initiatives taken for women'’s
empowerment and protection of women’s rights in Punjab. In line with its mandate, PCSW
commissioned a Study on Redress Mechanisms for Women Survivors of Violence, particularly
two pilot initiatives taken in Punjab; the Gender based Violence Court in Lahore and the Model
Violence against Women Centre in Multan.

The objective of this research study is to conduct a systematic review of the two redress
mechanisms mentioned above, as primary case studies of “institutions that provide redress to
women survivors of violence.” Both institutions were established in 2017; the VAWC in March
and GBV Model Court in October, to improve accessibility of the justice system for women,
including delivery of services such as speedy registration of First Information Report (FIR);
timely medical examination; provision of legal aid; maintaining confidentiality of proceedings in
Court, including during victim/survivor statements and cross-examination; and ensuring safety
of the survivor in times of crisis.

It is hoped that this Study will aid supervisory bodies in ensuring that these Mechanisms are
responsive to the needs of women survivors of violence. It is further hoped that the challenges
highlighted in this Study are used to create better, more victim-centric institutional mechanisms

e

Fauzia Vigar
Chairperson

that cater to women’s access to justice in Punjab.

Punjab Commission on the Status of Women (PCSW)
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Executive Summary

The GBV Model Court established in Lahore in October, 2017, has visibly succeeded in
establishing an atmosphere where complainants, victims and witnesses can come without fear
and harassment. This is especially true for minor victims. Those who themselves expressed
apprehension of any danger or fear, or did so upon the Court asking them, are provided with
adequate security in going to and from court. Such security is not restricted only to
complainants; but also extended to the accused, if requested. This commendable measure has
gone far in establishing the credence of the court, and has won the Court praise with all
quarters.

However, the main challenge for the GBV Model Court remains tackling hostile and resiling
witnesses, and complainants, which leads to a high number of cases resulting in acquittals
without being contested. For better performance of the Court, it needs to have due assistance
from other state agencies, specifically investigation by police, and forensic analysis by experts.

The flagship Violence against Women Centre was set up in Multan in 2017 as a ‘one-stop-shop-
solution’ to issues of women’s access to justice and interaction with the criminal justice system,
mainly for domestic and gender-based violence. It was set up under the Punjab Protection of
Women against Violence Act, 2016 and houses medical, police, prosecution and mediation
services under one roof. However, by the conclusion of 1 year of its operation, the Centre faced
some hurdles, chief among which was a lack of funds received by the Centre from June 2018 to
_____2019. This was because the Punjab Women Protection Authority, supervisory body for the
Centre, experienced delays in composition and requisite budget-allocation. This problem,
however, was resolved in 2019, when the VAWC was officially handed over to the Social
Welfare Department (SWD), and its charge given to the Director General SWD. At the
administrative level, its performance is hindered by limited coordination among its various
constitutive departments — the police, prosecution, medical and mediation. Further, this report
found that all departments initially envisaged to function under one roof were not fully
functional and staffed by the time this Study was conducted. For instance, the shelter home
had not been built by 2018; the Magistrate Court to be located in the centre did not shift to
the same premises. Frequent changes in the police officials posted at the Police Station of the
centre hindered continuity in police functioning at the police station established at the centre.



Introduction

In recent years, reported cases of Violence Against Women (VAW) in Pakistan have persistently
been on the rise. In the year 2017, a total of 7,678 cases of Violence Against Women (VAW)
were reported, a 5% increase from 2016. In this context, legislative and policy measures have
been taken to curtail the incidence of VAW. In addition, special institutions have also been set
up to combat Gender Based Violence (GBV) in Punjab. However, statistics don’t show progress
in aiding victims’ access to justice in Punjab. In 2017, courts decided 7,219 cases of VAW;
merely 315 of these cases resulted in convictions, while 6,904 accused persons were acquitted.
This extremely low conviction rate demands an inquiry into existing mechanisms of the criminal
justice system, and functioning of relevant agencies.

Since 2006 and especially in the last three years (2015-2018), there have been several
legislative changes, both at the Federal level and in Punjab, to address VAW. In Punjab, a special
law, the Punjab Protection of Women Against Violence Act was enacted in 2016. This law is
different from Domestic Violence legislation enacted in the provinces of Sindh and Balochistan;
in literal terms, the law in Punjab is meant to address all forms of VAW, including Domestic
Violence. It provides for grant of Economic Orders, Residence Orders and Protection Orders,
similar to those provided for in Domestic Violence prevention and protection laws for Sindh and
Balochistan.! One distinct and key measure under this law is the establishment of Protection
Centres and shelter homes for aggrieved women in a phased manner. The first such protection
centre, called the Violence Against Women Centre (VAWC) was inaugurated in Multan in March
2017. This Centre was established to provide female victims of violence with all facilities
mentioned in the aforementioned law, under one roof.?

Another special initiative started in Punjab was the establishment of a Model gender based
violence (GBV) court in Lahore to exclusively deal with the cases of GBV. This study undertakes
a systematic review of these two special redress mechanisms for protection and prevention of
Violence Against Women. It identifies key challenges women and girls face in accessing the
Criminal Justice System and in light of this review, makes recommendations to strengthen these
mechanisms.

OBIJECTIVES AND SCOPE OF STUDY

The objective of this research study is a systematic review of two redress mechanisms set up in
Punjab: the VAWC in Multan and the GBV Model Court in Lahore, as primary case studies of
“institutions that provide redress to women survivors of violence.” Both institutions were

1 The definition of “domestic violence” in the Act has been criticized, because it does not cover a
broad range of issues as included in the laws of the two other provinces mentioned above.
2 Section 13 of the Punjab Protection of Women Against Violence Act, 2016.
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established in 2017; the VAWC in March and GBV Model Court in October, to improve
accessibility of the justice system for women, including delivery of services such as speedy
registration of First Information Report (FIR); timely medical examination; provision of legal aid;
maintaining confidentiality of proceedings in Court, including during victim/survivor statements
and cross-examination; and ensuring safety of the survivor in times of crisis.

This study is divided into two chapters. The first chapter reviews the Gender Based Violence
Model Court set up at Lahore. The second reviews the Violence Against Women Centre set up
in Multan. The study uses the word ‘victim’ to refer to the rape survivor, in keeping with the
language used in case judgements and the Guidelines and Practice Note of the Gender Based
Violence Model Court. This has been done consistently, despite the fact that current practice is
to use the word ‘survivor’ instead of ‘victim.’



Chapter 1: Gender Based Violence Model Court, Lahore

INTRODUCTION

In October 2017 a model court presided over by an Additional Sessions Judge (ADSJ) was set up
and notified to try Sessions cases® of gender based violence. In this regard, a Practice Note, and
Guidelines for the functioning of the Court, were issued by the Lahore High Court (LHC).

This study is categorized as follows:

Structure and facilities provided at GBV Model Court;
Sensitization of the court officials towards women in crisis;

3. Knowledge of the relevant officials regarding women’s rights enshrined in the
Constitution, women related laws and policies;

Provision of legal aid and gender sensitive support mechanisms;

5. Observation of “on-going” cases and review of “disposed off” cases to analyse reasons
for delay in on-going cases, disposal of cases, non-prosecution (if applicable), dismissal;
and

6. Review of implementation status of GBV Model Court against its purpose, the
Guidelines and practice note issued by the LHC.

To undertake and analyse the above, the author of this study observed on-going cases and
reviewed files of disposed of cases to analyse reasons for delay in on-going cases, disposal of
cases, non-prosecution (if applicable), dismissal, etc. During such visits to the court, the
researcher had detailed meetings with the judge of the GBV Model Court, the Prosecutor
assigned to the Court, its female support staff, Reader and other officers. After each visit, the
issues and questions that emerged were discussed with the Judge and Prosecutor of the Court.
Frequently, individual cases or hearings observed were discussed in depth with both officials,
and forthcoming responses received from both officials. The researcher also obtained forms,
documents and statistical data or reports related to the Court from time to time from the
various officers and staff.

The future success and current evaluation of the Court depends greatly on correct and
supportive functioning of agencies critical to the justice system; investigation wing of Punjab
Police, 4 Prosecution Service, and Medico-legal experts. > Coordination among the

3 Cases of penal offences to be tried by the Sessions Court. In Lahore there are 4 courts for Session
trials of cases falling in category of Gender Based Violence (so far, only rape cases are tried in this
court) and one of those four courts was declared Model Court.

4 The Special Investigation Cell in the Police was set up at the same time as the GBV Model Court to
investigate GBV cases.

5 Medico-Legal and PFSA staff were not interviewed and studied in detail. This report only mentions
their impressions from decisions of the court.



aforementioned agencies is vital to access to justice for victims of VAW. In cases taken up by
the Court to-date, the process was heavily hindered by the time taken to get documents,
reports and set up communication with these departments. Analysis of cases decided by the
Court will exhibit this with greater clarity.

GUIDELINES AND PRACTICE NOTE FOR GBV MODEL COURT

This Model Court was set up as a consequence of a series of measures taken by the Lahore High
Court. On 17 October 2017, Chief Justice of the Lahore High Court issued a Gender Equality
Policy, officially titled the ‘Punjab Judicial Service, Gender Equality Policy 2017.” This policy
spelled out directions for Judicial staffing and administrative matters, and categorically defined
facilities to be provided for female judges. In continuation of this policy, Chief Justice LHC
approved guidelines to be followed in Gender Based Violence cases.® A Practice Note for Judges
was also issued to enable the Guidelines to be followed, and implemented with clarity and
consistency in cases of Gender Based Violence (hereinafter referred to as the ‘Practice Note”).
The Practice Note allows for flexible application of its clauses, if particular situations required
adaptability in order to maintain the spirit, purpose and principles enshrined in the Guidelines.

The Practice Note describes the purpose of setting up this court as, “to enable cases which
concern gender based violence offences to be prioritized and conducted in a gender-sensitive
manner.” Gender Based Violence has been defined as “an act of violence that results in, or is
likely to result in physical, sexual, psychological or economic harm or suffering, and such
violence is committed on the victims by reason of their sex or gender.”

The Practice Note provides “rules” and principles for the functioning of the court, commencing
from the arrival of a GBV victim at the court, the manner and care to be carried out in receiving
such a victim, and the mode of conducting trial. The Practice Note carries specific instructions
for the following:

a) Set up of the court room

b) Set up and use of the e-court room

c) Process for the trial and recording of evidence

d) Process of Taking Evidence Of The Victim And The Witnesses

e) Trial process

f) Protection orders for the victim, witnesses and even the accused, if the situation
warrants

g) Procedures to be adopted by the court when the victim or other witnesses resile from
previous statements.

6 Guidelines were framed in light of the Supreme Court directions in Salman Akram Raja v.
Government of Punjab through Chief Secretary and others 2013 SCMR 203.
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Details of the aforementioned Instructions can be found in Annexure A of this report.

CASES REFERRED TO GBV MODEL COURT

The GBV Model Court at Lahore started functioning on 26 October 2017. Initially, one hundred
cases of rape,’ in which evidence had not been recorded thus far, were transferred to the court.
The court dealt with these cases, upon conclusion of which, fresh cases got referred to the
court. A substantive number of cases transferred to this court related to offences committed
before the October 2016 Amendments in criminal laws, both substantive and procedural. This
meant that many mandatory procedures introduced in investigation and trial of cases of sexual
violence by the said 2016 Amendments could not be fully adhered to by the time of trial. This
resulted in acquittal of accused persons in the first 30 decisions rendered by this court. These
30 cases included many cases which would not have reached trial stage and would have been
cancelled at investigation stage; while in others, the accused stood acquitted on the basis of
“no evidence” brought against them, or the grounds that the complainants, victims and
prosecution witnesses resiled from their earlier statements. The cases of witness resiling
definitely left an impression of out of court settlements, which needed to be questioned.

In the later cases, this trend changed. Police and prosecution agencies started following legal
provisions introduced through 2016 Amendments and the GBV Model Court, by adhering to
Practice Note and Guidelines issued by LHC started achieving better results.

STATISTICAL DATA OF GBV MODEL COURT, LAHORE
From 23 October 2017 to 20 February 2019 this court has disposed off 123 cases:

Total Consigned to | Acquittal on | Acquittal on | Conviction Conviction
cases record u/s | resiling of | merit in Rate, expressed
disposed | 512 CrPC, | complainant, | contested as a percentage
off accused victim, cases

absconding witnesses

123 44 56 10 13 16.45

13 of these cases tried resulted in conviction.® This brought the conviction rate of the GBV court
to 16%, a much higher percentage than the conviction rate of the other 3 courts trying the

8 Actually conviction is in only 12 cases. The Court record says 13 because in one case there was FIR
as well as private complaint, both were tried and a conviction resulted in both.
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same offenses in Lahore. Judge GBV Model Court informed the researchers that the other
courts only managed 2 convictions during the same time period.

This conviction percentage is calculated on the outcome of 79 cases of which 13 resulted in
conviction, 10 in acquittal on merit, and acquittal in 56 because of resiling of complainant or
victims. Cases consigned to record because of absconding accused persons are not included in
this data as those are technically still pending and have not been disposed of.

Acquittal in 56 cases because of resiling of witnesses including complainant/victim or
complainant and witnesses is a very high number, and a challenge for the criminal justice
system. This matter will be discussed in greater detail in the later part of this paper.



NATURE OF OFFENCE AND STATUS OF EVIDENCE COLLECTED IN CASES WHICH RESULTED IN A CONVICTION

Sr | FIRNo & | Offence Survivor | Date & | Perpetrato | s.164CrPC | Medical DNA Sentence | Trial duration, from
no | Police age/ Place  of | r known to | statement | date report framing of charge
Station personal | occurrence | victim? of victim | &lnitial against accused till
status report decision
1 350/16 s.376/511 | 8 years 06.09.2016 | victim’s Yes on 29.09.2016 | On 5 years Rl | Charge Decided
PS PPC Victim father’s 01.10.201 | Hymen 06.10.20 | &Rs.50,0 | framedon |on
NawanKo home she | father in|6 ruptured 16, PFSA | 00/ fine 10.06.2017
t living with | law  from with refused 29.01.201
father and | his 2nd multiple to receive 9
step marriage tags, Initial | samples,
mother opinion holding
victim occurrenc
raped e is a
month
old
2 420/16 s.376 & | adult 18.08.16 One known | no On Yes Death 20.06.17 17.01.19
PS Quaid | 365-B, medical | Kidnapped | other 20.08.16 positive, | &Rs. 5 lac
e Azam | PPC college from unknown Multiple report fine for
Industrial student | market bruises on | came at | gang
Area place and external investigat | rape. life
raped at genitalia & | ion & | for
accused inner doctor kidnappin
place thighs gave final | g to one
opinion accused,
on basis | Co
of accused
positive abscondi
DNA ng
report
3 326/16 s.376 PPC | 6 years 15.04.16 at | Nominated | no On 24.05.16 | Life 30.01.17 13.11.18
GulshanR madrassa via 15.04.16 Report imprison




avi supplemen Bruises negative | ment & 5
tary vagina lac fine
statement admitted

tip of
finger

1817/16 |s.376 PPC | 14 years | 24.12.16 & | Step father | no 29.12.16 Negative | 10 vyears | 12.06.17 05.11.18

South earlier Parian report & 1 lac

Cantt, Home excess came on | fine

Lahore drain, 28.06.18

bleeding
dressing
done
286/17 s.364- 8 years 14.05.17 at | from No Same day, | Report Charge 19.12.17 09.10.18
Bata Pur | A,376, accused’s neighbourh fresh came on | altered &
511, 377-B place ood rupture of | 11.09.18 | convicted
PPC hymen, Positive under
blood matching | 377-B, 5
found, of years RI
initial materials | &
opinion found on | 50,000/
rape sheet fine
committed | sent to
PFSA

583/16 s.376 PPC | 12 years | 15.07.16 2 | Not Yes, on | On Report 10 vyears | 15.11.16 26.09.18

Ghaziaba accused nominated, | 14.10.16 19.07.16 came to| & Rs. 1

d took  her | turned out Fresh act | court on | lacfine to

away from of sexual | 10.07.18 | 1 accused
neighbourh assault Negative | other not
ood final placed in
opinion any
after DNA column
report, of challan
victim court
clothes took




washed,
taken bath

action

438/17
Johar
Town

s.376

12 years
old
special
child,
mentally
challeng
ed

Around
05.05.17 at
school
bathrooms
area

Guard  of
school she
studied in

no

On
16.05.17,
about 15
days after
occurrence
because
FIR was
late, doctor
opinion
hymen old
torn,
menstruati
ng at
examinatio
n, sexual
assault
could not
be ruled
out

On
26.06.18
report to
court,
negative

Life
imprison
ment
&Rs. 2 lac
fine

23.11.17

31.07.18

726/15
Shahdara
Town

s.376/11

5 to 7
years old

08.07.15 at
accused
place

From
neighbourh
ood,

known

no

On
10.07.15
Initial
opinion
attempt
made,
swabs and
clothes
sent for
DNA

negative

5 years
imprison
ment &
Rs.
50,000/
fine

13.02.15

26.06.18

883/15
Ghaziaba
d

s.376

15 vyears
old,
mentally

05.12.15 at
accused
place

From
neighbourh
ood,

no

On
06.12.15
Weak & in

Positive,
semen
material

Life
sentence
&Rs. 2 lac

04.02.16

27.04.18




challeng known need of | found fine
ed psychologic | and
al matched
examinatio | with
n, other | accused
tests also | as per
advised DNA
report
10 | 486/16 s.376, Adult, 10.06.16 Ex husband | no On negative | Convicte | 16.11.16 10.03.18
Ghaziaba | 452, 324 married | till 20.06.16 d u/s
d 19.06.16 376, 10
victim’s years & |
house, lac fine
confined because
no marks
of
violence
and 1%t
offence
11 | 1021/14 s.376 PPC | Adult, 10/11.10.2 | known no On In court |10 vyears | 03.12.14 06.03.18
working | 014 at 12.10.14 on Rl & 1 lac
woman | victim’s Marks of | 27.10.18 | fine
parents violence on | Negative
home, person of | Accused
trespass by victim, 1% | clothes
accused degree and sheet
perianal of bed
tear at her | were sent
introitus& | for
hymen forensic
absent
12 | 117/17 s.376 PPC | adult 31.01.17 at | Main No 14.02.17 at | negative | 15 vyears | 31.01.17 06.05.17
Shalimar victim’s accused time of imprison
aunt place | nominated, examinatio ment &
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3 unknown

n hymen
absent
which
shows she
had lost
her
virginity,
no
evidence of
bleeding
and
seminal
stain

Rs.
fine

1 lac
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As this table demonstrates, cases which resulted in convictions include:

e 9 cases of rape, including one of gang rape,
e 2 cases of attempt to rape (victims in both cases were under 10 years of age); and
e 1 case of sexual abuse (section 377-B of PPC) with a victim aged 8 years of age.

In the aforementioned cases, four victims were ten years of age, while another four were aged
between 10 and 15 years, and mentally challenged. This means that in these cases, only sexual
acts against the victim by the alleged accused was to be established, as sexual intercourse with
a female of less than 16 years of age amounts to rape.

In all the cases except one, DNA reports from the PFSA came late and during pendency of trial
proceedings. Trial commenced months after the registration of cases. Only in one case, in which
DNA report was positive, did the report come during investigation stage. The doctor was thus
able to render her final report on the basis of this DNA report.

Grounds of Conviction: Ocular Testimony or Forensic Evidence

Convictions in all except 2 cases were recorded on the basis of the initial medical report,
testimonies of the victims and other witnesses. Of these cases, with the exception of 2 cases,
DNA report was in the negative. In one case, PFSA refused to accept sample for DNA stating
that occurrence is a month old. In one case, that of sexual abuse of a minor, the DNA report
was negative but forensic evidence extracted from bed sheets matched the hair of the
perpetrator.

The Court relied on the testimonies of the victims and complainants (in cases of minor victims,
complainants were either one of the parents or some other family member), formal evidence of
the investigation police officials, doctors initial opinions, despite negative DNA reports.

In those cases where the DNA reports were negative, the written judgments have not recorded
any details of such reports; in one case, however, the court noted that “no seminal material
was detected.” In all other cases, Judgments did not indicate that incriminating substances
were not found at all, or that cross-matching was not positive.

In two cases where, in addition to the swabs from the bodies of the victims, other materials like
bed sheets and a piece of darri were sent for forensic testing, only negative DNA reports were
mentioned, but no results of forensic testing of these other materials had been noted.

Quantum of Sentence
The GBV Model Court is required to adhere to statutory provisions. In two cases involving

minors, one case involves a victim aged 14 years and the perpetrator is stepfather, while the
other concerns a victim aged 12, who is mentally challenged. In both these cases, the court
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sentenced the accused persons to 10 years rigorous imprisonment, as per section 376(3) PPC,
which defines the punishment as “death or imprisonment for life.” The latter case mentioned
fell under section 376(3) PPC on two accounts: first, age of the victim, and second, the victim’s
mental disability. The said section reads: “whoever commits rape of a minor or a person with
mental disability shall be punished with death or imprisonment for life and fine.” Therefore, it is
unclear on what basis sentences of 10 years have been given.

Duration of trials

Notably, cases on trial in the GBV court took very long. Though the statutory requirement
under section 344-A CrPC is “three months from the date of taking cognizance of the matter”,
GBV Model Court trials have taken very long; some over a three years period. Of the 13 cases
that resulted in conviction, only two trials were concluded within a year.

Court Action Against Investigation Officer

In a case of rape ° of a twelve-year-old girl, there were two accused persons; one got convicted
while the co-accused was declared “innocent” during investigation. The complainant (father of
the victim) had submitted an affidavit to police during investigation that this person was not
accused.

The court pointed out to the 10 that he had not given his findings about this co-accused in the
police diary. During investigation and in compiling the final investigation report (challan) under
s. 173 CrPC, the said co-accused person had not been mentioned by the 10 in any column of the
report. This is something the 10 is legally bound to do. The 10 submitted: “When the accused
was declared innocent during investigation, he withdrew his bail application, thereafter; | did
not mention his name in any column of report u/s 173 CrPC. It was my duty to submit
supplementary challan to the extent of accused ... However, | did not submit the same.”

The court held that the facts show negligence and defective investigation on the part of the 10,
who conducted the investigation in an illegal manner. The Court then proceeded to send the
copy of the judgment to DIG Operations for necessary legal action against the delinquent police
officer.10

If such actions by the court are taken more often in cases of defective investigations, police
performance can improve. Furthermore, it will also give an opportunity to senior supervisory
officers of Police to monitor the work of their subordinates in an effective manner and also deal
with any systemic obstructions in police functioning.

9 Case FIR No. 583/16, PS Ghaziabad.

10 Case was decided on 26.09.18, the author inquired from the court if there was any
communication of nature of action taken against the 10 but no clear information was available on
this matter.
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CASES OF ACQUITTAL AFTER COMPLETE TRIAL!

Sr | FIR No | Offence | Age & | Date & placeof |s. 164 | MLE date and | DNA Grounds for | Trial duration
N |[&PS person | occurrence, CrPC findings report acquittal
o al Accused stateme date &
status known to | nt of finding
of victim? victim
victim
1 739/16 376 PPC 5vyears | 23.07.16, in | Yes 23.07.16 hymen | Report In case | 21.06.18 | 20.02.19
Liagatab street near a | implicat | ruptured came in | circumstances
ad parked cart, ed freshly & sexual | trial, sole statement
stranger nominat | assault was | negative, of victim not
ed done profile sufficient ~ for
accused from conviction,
sperm Prosecution
fraction gave up other
mixture of | key witness,
at least 2 [ she was of
other same age as
individuals | victim)
other tan | DNA report
accused negative
2 | 655/15 376, 380, | Adult, 03.04.17, No Date not given | Negative Complainant 25.01.18 | 19.12.18
Factory | 496-A, married | victim allegedly in judgment came in | resiled in court
area PPC taken away by No injury | trial from his
accused when noticed on any statement for
went out for part of body, FIR
household Hymen old Victim gave
shopping ruptured, affidavit on
accused, FIR No evidence of 07.03.18
days bleeding, no exonerating
11 There are 10 such cases decided by thaft@Westiel Court, but this talséiderRe8ses oflly 5. Judgments pfREaHAEEkset8tEALes were made|available.
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seminal stain

she taken
satisfaction
accused not her
culprit

Victim herself
created doubt
when she
deposed
affidavit
Medical
evidence did
not corroborate

allegation
242/14 | 376 PPC | Adult 05.03.2014, no On 07.03.14 Negative Hymen of [ 03.11.16 | 08.11.18

Garden Workin | In a hotel room Hymen old victim old
Town g victim invited ruptured, ruptured which
woman, | out by accused No definite creates doubt
Herself | for dinner and opinion if regarding her

filed FIR | shopping sexual virginity,
Accused an intercourse No evidence of
acquaintance committed resistance  or

FIR on 07.03.14

any mark of
injuries

In
circumstances
complainant
consenting
party to sexual
intercourse, her
testimony
seems to be
fabricated

No
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independence
witness to
support
statement  of
complainant
She entered
into an
agreement with
accused 4 days

after FIR and
then contracted
marriage with
him
Marriage  still
subsists
1271/16 | 376, 365- | 16 16.09.16 no No mention in | PFSA Alleged 16.01.17 | 26.09.18
Raiwind | B, PPC years Victim allegedly judgment, report abductee and
School | went to school would be done | mentioned | accused  both
student | but not found as PFSA report | in Christians
there at school presented in | judgment | converted to
closing time court but Islam and
Accused seems contents married
to be known to not Certificates of
complainant described | conversion to
Islam of both
and nikahnama
produced in
court,
Nikahkhawan
testified before
court
503/17 | 376/511 | 8vyears | 17.03.17 no No medical and | No Contradiction in | 16.09.17 | 17.05.18
PPC At victim’s no information prosecution
home why was not it evidence
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Stranger came
to do house
repair work
lured victim to
another room
of house

done?

Site plan of
place of
occurrence
faulty showed
occurrence and
others present
in  house in
same room
No medical
examination of
victim or of
accused
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ANALYSIS OF ISSUES EMERGING FROM THE CASES TRIED AT THE GBV MODEL
COURT

Quite apart from the Guidelines and Practice Note of the GBV Model Court, a few key issues
emerged during PCSW’s research study on the working of the Model Court. These are
manifestations of wider social pressures, quite outside of the narrow doctrinal approach of the
law, and are analysed below. However, even these ‘soft’ trends result in miscarriage of justice,
and must be highlighted when analysing issues of access to justice.

Gender Sensitivity

This is a classic problem concerning GBV cases. It is an old problem for the Medico Legal
Officers issuing MLCs and persists in this court as well. In one case involving attempt to rape,
trial of a victim aged 5 to 7 years (in judgment at one point age mentioned is 5 years while at
another place it is 7 years), when considering the quantum of sentence, the Court observed
“...Furthermore, no mark of violence or injury on the body of the victim and hymen being absent
and possibility of victim being a consenting party under coercion cannot be ruled out.” Court
mentions that the accused was illiterate, aged 50, coupled with the consideration quoted above
as mitigating factors; the accused was sentenced to 5 years rigorous imprisonment and fine.

The Court had also misread the medical report. The Doctor who issued MLC stated that
examination showed that although hymen is intact, there was certain sort of violence on the
private parts of the body.'2 But the Court failed to take this observation into account in its
entirety.

What is Consenting Party Under Coercion?

This is an intricate point that requires detailed discussion. In a case in which accused was
convicted ,the Doctor wrote in her opinion:“ at the time of examination, her hymen was absent,
which shows that she had lost her virginity, but no hyperemia at her introits shows that any
physical or sexual assault had been done for more than one week.”

The Court, while considering quantum of sentence wrote, “however, keeping in view the
mitigating circumstances of this case i.e., no mark of violence or injury on the body of the victim
and hymen being absent and possibility of victim’s being a_consenting party under coercion

cannot be ruled out.” [emphasis added]

Definition of rape under s.375 PPC says that rape will occur if “consent is obtained under
coercion”. Therefore, consent obtained under coercion cannot be treated as a mitigating
circumstance. Further, the Court is convicting and even sentencing the accused to 15 years
rigorous imprisonment, but is also stating that the victim gave her consent under coercion
because of the medical report stating “absence of hymen”, which the doctor equated that with

12 Case reference FIR No. 726/15, Police station Shahdra Town decided on 26-06-2018.
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being non-virgin. This brings us back to the question of “virginity being an issue, versus it being
a non-issue in cases of rape.” Absence of hymen is not definitive proof of being sexually active.
Further, previous sexual conduct, if any, should be considered irrelevant in determining
whether the victim consented to sexual interaction with the accused in the said instance.
Therefore, the absence or presence of the hymen is being erroneously treated as a mitigating
circumstance by the Court.

Majority of cases resulting in conviction were either of “statutory rape”!® or otherwise not
complicated as in the case stated above. One major factor in unsuccessful prosecution in rape
cases is the interpretation of definition of rape. Two vital issues are meanings of ‘will’ and
consent. Both these words are critical in definition of rape. Rape is defined!* as:

A man is said to commit rape who has sexual intercourse with a woman under
circumstances falling under any of the five following descriptions;

i) Against her will;

ii) Without her consent;

iii) With her consent, when the consent has been obtained by putting her in fear of
death or of hurt;

iv)

V) s

The words ‘will’ and ‘consent’ have not been defined under the offense of rape. These are left
to the interpretation of the court with respect to circumstances of each case. However the law
has not just left it to ‘without her consent’ but also added that consent obtained by putting the
victim in fear of death or of hurt is also rape. Nature of hurt has not been specified, meaning it
would also be determined according to the facts and circumstances of each case.

The question of consent under threat of hurt, and the degree of hurt which would constitute
“threat”, was under debate at the time of framing of the Penal Code as well.!> The crimes of
sexual nature against a woman in one sense were classified in two sets. This classification
carried an innate contradiction both in theory and more so in its practice. In the first set, which
contained crimes of sexual assault (including rape), the underlying current and overriding
notion in practice was to test the extent of women’s resistance against male perpetrators. She
is presumed to be guilty until she proves her innocence. The crimes which fell in the second set
were of abduction, enticement, elopement and adultery where women would have some

13 Victim was below the age of 16 years, in fact 8 of 12 convictions were of victims below the age of
16 years.

14 Section 375 PPC.

15 Then called Indian Penal Code (IPC).
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expression of their sexuality. Here, the Penal Code made women passive and exonerated them
in totality and put the burden on men, practically serving as a tool for control over women’s
sexuality by the male family members. It did so by enabling the family to prosecute any man
with whom woman had an association, thus curbing women’s freedom. This reverse application
started right from the beginning, as is very clear from the reports of mid-nineteenth century.

At the time of drafting the Penal Code, the debate was about the level of hurt a woman was
threatened with, which qualified her to give consent. Death threat was easily accepted under
this criterion, but the initially proposed definition of rape, which mentioned threat of hurt was
debated. Judicial officers of the East India Company, noteworthy among them being Messrs
Campbell and Pyne, who were in the Judicial Service of the Madras Presidency argued that any
woman who submitted to threats of ‘trivial’ hurt was not reluctant and, therefore did not
deserve the protection of law.®

Such approach did get support from other English officers, although not all clear cut. JM
McCleod, for example, commented that a woman whose consent was too easily obtained
would not be protected by the courts which exercised sufficient discretion in these matters. On
the other hand, much pain could be inflicted upon a person without constituting ‘grievous
hurt.” He added by remarking, that these sections were not intended to protect only ‘rigid
chastity.” Had such standards obtained everywhere, there would have been no need to pass
laws against rape, the woman would be dead before they could be violated.'” Cases before the
GBV Model Court, too, demonstrate a lack of clarity on this distinction.

Technical escape, or faulty investigation?

This case * involved a five-year-old girl who was caught and raped by the accused when she
was playing in the street with her khala (maternal aunt, aged about same) on a Sunday
afternoon. The accused allegedly took her away and raped her under a cart. On hearing her
cries, her mother rushed to the spot and saw her daughter crying and her clothes were stained
with blood. Police response on 15 call was prompt, and on written application of the victim’s
mother, a case was registered. The accused was nominated in the FIR. The victim was medically
examined within three hours of the occurrence. The lady doctor who examined the victim
stated before the court that according to her initial opinion, hymen was ruptured freshly, and
sexual assault was evident. The investigation officer (I0) collected sealed parcels from the lady
doctor and deposited them at PFSA three days later. The accused was arrested four days after
the occurrence. He and the victim were taken to PFSA for DNA two days after the accused was

16 Report of the Indian Penal Code, Vol. 1, par 440, cited in Vasudha Dhagmwar, Law, Power and
Justice: The protection of Personal Rights in the Indian penal Code (2nd edition, 1992), Sage, at
p.113.

17 Ibid at p.113.

18 Case reference, FIR No. 739 of 2016, PS Liagatabad decided by GBV court on 20.02.2019.
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arrested. The minor victim’s statement under section 164 CrPC was also recorded before the
Magistrate.

The police also found criminal history of the accused, and discovered two old FIRs against him?*°
registered in the same Police Station where this case was registered. There was no mention of
the outcome of the two FIRs against the accused.

At trial, the victim narrated the occurrence and pointed her finger towards the accused, who
was present in the courtroom. Her mother (complainant in the case) also recorded her
testimony. The prosecution gave up the third witness, aunt of the victim, as being
unnecessary.?®

The accused’s DNA report came as negative. According to the DNA report there were two other
individuals whose DNA was matching with the victim, but not with the accused under trial.

The accused was acquitted by the court, holding that although the victim categorically deposed
before the court that the accused Mr. ... raped her, her testimony requires strong corroboration
by the oral as well as documentary evidence. Referring to the given up witness of the
prosecution, the court stated, that it is cardinal rule in law of evidence that the best available
evidence must be brought before the court in support of a claim, and withholding such
evidence will create inference against the prosecution. The court concluded that according to
the circumstances of this case, sole statement of the victim is not sufficient to record the
conviction of the accused. The DNA report is also negative for the accused in this case. Although
DNA test is not conclusive evidence, however, the importance of DNA in a rape case cannot be
ruled out.

The DNA report came after the commencement of trial, which began long after the date on
which DNA samples were submitted. Had DNA report come during the course of investigation,
Police might have had a chance to trace out the two other individuals whose DNA samples
matched. Could better investigation had made a difference? In his testimony before the court,
the 10 did not mention any materials he collected from the place of occurrence. It is not clear if
the clothes of the victim were sent for any forensic test.

It will remain a question that was a wrongly accused person nominated in the FIR, or would
better, more scientifically-sound sample collection and investigation have helped in achieving a
better outcome of the case?

19 One FIR was from 2009 and u/s 363/511 PPC and one FIR was of 2008 u/s 363 PPC.
20 [n my interview with the Public Prosecutor, she informed me that this witness was given up
because she could not speak clearly, was of same age as victim and was shy.
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Customs/Gender sensitivity

A review of cases decided by the GBV Model Court and conversations with court staff and
judges revealed that “marriage between the perpetrator and survivor of rape is treated as
settlement or ‘resolution’ of the rape.” In most decisions of the GBV Model Court, marriage of
the accused and the victim is outright treated as a mitigating circumstance in awarding
sentence of the crime.?!

This happens because of a cultural notion of social justice and social order that is centered on
the collective (family, or tribe) rather than the individual. As long as the family heals and is able
to reclaim its honour, social order is deemed to have been restored. What is worrying is that
this idea is accepted and thereby encouraged by the court. An illegal out-of-court settlement is
forged to turn prosecution witnesses hostile under the garb of restoring patriarchal social
order.?2 The judicial process allows the erasure of the illegal compromise of rape.

The court is, as a result, unwilling to disturb the so-called ‘peace’ of a victim’s newly married
life, if she is now married to someone other than the perpetrator of rape. In one case,
therefore, a brother of the rape victim came to court to state that the family will not even
reveal the address of the now-married victim, who has moved to another city. The court, in
such situation, allows the case to be slowed down and weakened to the extent that the accused
is acquitted.

The same logic applies to resiling witnesses, who act on account of an out-of-court
compromise. Rape is a non-compoundable offense?® under the laws of Pakistan. In addition,
while a marriage or resiling/hostile witness may restore the garb of so-called social order, this
does not account for “hurt” suffered by the individual. In such a situation, the accused person’s
liability/accountability vis-a-vis the law is also not upheld.

21 See for example, Judgment dated 29.01.2019 of FIR No. 950/16 u/s 376/511 PPC of PS Nawan
Kot, Lahore.

22 Pratiksha Baxi, Public Secret of Law: Rape Trials in India, (Oxford University Press, 2014).

23 Offences in the Penal code are divided into two categories compoundable and non-
compoundable; in the former, parties can compromise, while in the latter, a compromise is not
permitted and the case cannot be disposed off on the basis of a compromise between the parties.
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Credibility, Conduct Of Victim, Virginity: Same Old Questions

Questions in a case of Acquittal

One case tried by the GBV model court, which resulted in acquittal, especially revealed many
guestions. This is a case study of how legal lacunae and social biases converge to result in
miscarriage of justice. It requires detailed discussion, as it demonstrates the many ways that
social and cultural perceptions and stereotypes in cases of sexual violence, invariably defeat the
correct application of statutory law.

The facts of this case were different from the majority of rape cases. It did not involve
allegation of kidnapping or being “forcefully” taken away from one place to the other. The
perpetrator was also not a stranger, but acquainted with the victim for about two years via
internet. As per the complainant/victim, the alleged accused intended to marry the
complainant. He lived abroad and during one of his visits to Pakistan, came to meet her at her
workplace. A few days later, the accused asked the victim to accompany him for shopping and
dinner, but instead took her to his hotel room, locked the room, harassed her and raped her.
She was confined there for two hours. The accused took nude pictures of her as well. After
escaping, the victim came back home and told her family members about the occurrence. As
per the victim’s allegation, the accused started threatening her on the phone, saying that if she
discloses the incident to anyone, he would upload nude pictures of her on the internet. The FIR
of the case was registered two days after the alleged occurrence. The victim was medically
examined soon after registration of FIR. The case became more complicated when a
subsequent agreement was signed between the accused and the victim in which she undertook
that she would not pursue the case. Later, the accused and victim got married; a nikah was
signed by both parties four days after the registration of FIR. The accused obtained post arrest
bail from the High Court six days after nikah on the basis of this marriage, and the victim’s
undertaking that case was registered due to misunderstanding and she did not want to proceed
with the matter.

Several conditions were settled between the parties in the agreement, but due to subsequent
breach of those conditions by the accused, relations between the parties became restrained.
The victim/wife then proceeded to file a case of recovery of past maintenance in the Family
Court against the accused/husband. The case lingered on in trial court. Yet another FIR was
registered on 7 March 2014, and the accused was formally charged by the Court on 3
November 2018, while the case got decided on 8 November 2018. The accused was acquitted.
The reasons for his acquittal, which can be deduced from the trial court judgment are:

e Conduct of the victim;
e Her marriage with the accused continued to subsist until the decision of the case and
she had not filed a suit for dissolution of marriage;

23



e Her medical report.

The trial court in its judgment referred to the observations of the High Court in the post arrest
bail order. These observations are:

“According to the FIR, the petitioner committed zina bil jabr with the complainant on
05-03-2014. No one is stated to have witnessed the occurrence which statedly took
place. The occurrence is stated to have taken place at 04.00pm on 05.03.2014 whereas
the victim was medically examined with a delay on 07.03.2014. The Medico Legal
Examination Certificate of the complainant Mst.** does not lend credence to the
prosecution’s case. The hymen of the alleged victim, stated to be unmarried, was found
to be “old” ruptured. No other marks of violence were found on the body of the victim.
So far there is no report of the Chemical Examiner or DNA report on record to connect
the petitioner with the commission of offence. The complainant married the petitioner
with her free will and consent on 11.03.2014. It does not stand to reason why the
complainant married the petitioner soon after accusing him of having committed a
heinous offence. A compromise was arrived at between the parties, reduced into
writing on a stamp paper wherein the complainant gave an undertaking that she would
not like to proceed against the petitioner. During the course of arguments, it came to
light that the complainant is still legally wedded wife of the petitioner and has not filed
any suit for dissolution of marriage.”

The trial court also referred to the statement of the doctor who examined victim, who deposed
in court that she physically examined the victim and on physical examination, there was
laceration over vulva region. The hymen was old ruptured. There was no bleeding.

Social Biases

In light of these, the court recorded that the marriage was still intact and that it was clear from
the record that no suit for dissolution of marriage had been filed by the complainant against the
accused. The court used this to mean “mala fide intent” of the complainant. It was further
recorded that when the conduct of the complainant is doubtful, her testimony requires
stronger corroboration. The Court referring to the doctor’s statement, observes that the hymen
was old ruptured, which creates doubts about the virginity of the complainant. The court kept
using the complainant’s conduct against her, but there has been no mention of the conduct of
the accused, and the negative conclusions that can be drawn from it.

The judgment does not mention who the witnesses of the agreement between the parties
were. Were there any witnesses to this agreement at all? If so, who were they? This then begs
the question of whether families of the two were involved in the agreement and subsequent
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marriage. If they were not, as the judgment is silent on this matter, did the complainant woman
act alone in solemnizing a marriage with the man she accused of rape, and consequently also
register a case against him?

The judgement fails to consider that in the wake of an FIR against a person accused of rape,
who benefited from the marriage and the other agreement? Was it not the male accused who
actually benefitted as a result of both, as the agreement and marriage both became the basis of
his post arrest bail?

Further, the judgement also does not consider the breach of conditions of the agreement
allegedly on the part of the accused/husband, which resulted in filling of a suit of recovery of
past maintenance on part of the complainant/wife. While it reads the conduct of the
complainant to conclude dishonesty on her part, the court does not take the accused’s conduct
into account at all. To render a complete decision, the court should have considered why he
married the complainant after being accused of rape and registration of the case.

Faulty Investigation

There are also clear lacunae in the record and evidence of this case. The complainant had
alleged that the accused made threatening phone calls to her after the alleged occurrence. It is
unclear whether the police traced any data regarding “incoming calls” to investigate this
allegation. The judgement was also silent on this. There was also no mention of recovery of the
accused’s phone or any other equipment used by the accused to allegedly take nude photos of
the complainant.

Did the police check the hotel where the alleged rape took place, to ensure that the accused
checked-in and actually stayed there? Was any evidentiary material taken into custody from the
hotel room for a further forensic examination? Was the accused even medically examined? In
the list of prosecution witnesses, there is no mention of the doctor who examined the accused
nor was any reference to a report of such doctor made. From the judgment one does not find
any answer to the aforementioned questions related to police investigation. To PCSW’s
researcher, it seemed that given the findings of the medical report, and the fact that this case
did not involve a stereotypical rape victim, state agencies had given up without conducting
thorough investigation.

On the question of “no one having witnessed the alleged occurrence”, the accused also did not
produce any evidence in his defence. In his statement before the court, the accused only
denied the allegation against him and stated that a case had falsely been registered against
him. In reply to the court’s question as to why the present case had been registered against
him, and why witnesses had been deposed against him, his reply was, “A false and concocted
story was narrated by the complainant, and subsequently also registered with the police, purely
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for illegal monetary gain. Marriage between me and the complainant was solemnized and
continues to be in existence. No offence was committed by me. The complainant’s suit for past
maintenance is still pending adjudication before Family Court. In order to blackmail me and get
financial benefits, this case was registered. Witnesses have deposed against me due to mala
fide intention and in connivance with the complainant. Depositions against me are all false.”

It is pertinent to mention here, that during trial, the accused was not questioned regarding his
agreement to marry the complainant, and his agreement with her after the registration of FIR,
even though she accused him of rape. These questions are also not mentioned in the
judgement.

Court Falls Into the Same Trap

The trial court judgment mentions that the facts of this case could be broken down into three
distinct parts. In the court’s view, these three parts were:

1. First part was before the registration of the case when the complainant went with the
accused and alleged occurrence took place.

2. Second part was from the time that the FIR was lodged and parties entered into an
Igrarnama to the time that marriage between the parties was solemnized.

3. Third part spans from the time after the agreement between the parties was violated,
and the beginning of the present case, as well as other family litigation for recovery of
past maintenance.

To appreciate the intricacies of the case, the events lumped together in the second part require
separation. The FIR is a separate event. The Agreement between the parties and their
subsequent marriage were conducted to deal with the consequences of the FIR. The accused
got post arrest bail on the basis of the agreement and marriage. Similarly, the criminal litigation
related to the alleged rape could not be placed in the third part of the case, and was actually
referred to as “only resulting from the breach of agreement between the parties.” It was in fact
the result of the FIR, which was supposed to have reached its logical conclusion, but for the
agreement and marriage between the parties.

Any agreement between the parties in a non-compoundable heinous offence has no legal
sanctity. State functionaries were bound under the law to proceed as mandated by law, but had
in fact, failed to do so. Had there been no breach of the agreement, the FIR would still have
gone through its procedural stages, and reached its logical conclusion, like any other case. Like
other cases, the complainant might have resiled from allegations levelled by her in the FIR, but
the case should still have been decided on its merits. A court of law was not by any means
bound to the terms and conditions of any agreement between the parties in a non-
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compoundable offence. Such an agreement had no legal standing, and should not have been
recognized by the court.

In this particular case the case resulted in acquittal due to lack of evidence; and the conduct of
the complainant for not being a “virgin” while being unmarried, entering into an agreement
with the accused, subsequently marrying him, and filing a case against the accused/husband in
Family Court. The conduct of the accused who was the other equal party in the agreement and
marriage did not come under question.

In conclusion, to the researcher it seemed that social practices of dealing with heinous crimes
against women via out-of-court settlements managed to find some legal weightage and

consideration and influence the outcome of this case. The court too, therefore, had fallen into
the same “biased” trap of drawing negative inferences against the victim because of the
medical report, and because she did not fit the image of a typical rape victim.
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TABLE OF CASES ACQUITTAL UNDER SECTION 265-K PPC

Sr | FIR No & | Offenc | Victim Accused | 164 MLC DNA Victim/complaina | 265-K Trial duration
N | PS e age & stateme | date date & | nt statement in | applicatio | Court charged
o u/s date of nt of | and findin | court n when?
occurrenc victim finding | g
e s
1 | 368/16 376,49 | 12/13yea |2 none No none On 19.02.2019 | On 13.10.18 | 22.02.19
City 6-APPC | rs nominat mentio resiled from | 19.02.201
Raiwind 14.04.16 | ed in n in allegation 9
FIR judgm
ent
2 | 2020/2017 | 376, Adult 3 Yes alter | none none On 17.05.18 on | On resiling | 22.01.18 | 24.05.18
Shahdra 363 12.09.17 | nominat | stated date for | statement
PPC ed, 2 | was prosecution of victim
unknow | under evidence, had
n coercion married accused
3 | 268/16 376,36 | Adult 2 males | Yes none none Victim on | Victim 15.12.17 | 21.04.18
Naseeraba | 5- 27.08.16 | & 2 05.04.18 resiled | filed
d B,371-A females from her 164 | application
PPC all statement for
nominat accused
ed acquittal
4 |798/14 376 Adult, Nomina | No none none Victim on | On resiling | 06.02.19 | 18.02.19
Harbanspu | PPC Ramazan | ted 12.02.19 recorded | statement
ra month of resiling statement | of victim s
2014
5 |602/17 376 Nomina | No none none On 30.01.19 | On resiling | 16.01.20 | 08.02.19
South PPC Adult ted by recorded resiling | statement | 18
Cantt 24.05.201 | victim statement, she | of victim
7 herself did so at pre
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complai arrest bail stage
nant also
14/17 376 & | 18/19 Unknow | none None none Complainant Before 07.11.17 | 30.01.19
Harbanspu | 496-A years n, father and victim | framing of
ra 03.01.17 | named recorded charge,
in statements at bail | police
supple stage, no | found
mentary statement in trial | accused
stateme innocent
nt
53/14 376 & | 13 years 2 male | Yes, none none On 04.09.18 | On 02.11.15 | 12.09.18
Hanjerwal | 365-B 12.12.13 | & 1 | victim mentio complainant complaina | &
female | implicate | ned mother & victim | nt & victim | 29.08.17
nominat | d recorded resiling | resiling
ed by | accused statement, victim | statement
complai | persons said her 164 was
nant not on true facts
mother
569/15 376 & | Adult, In FIR 2 | Yes but | None Not On 08.05.18 | At framing 08.05.18
Defense A | 365-B married unknow | did not | mentio | done victim &  her | of charge
PPC 11.04.15 | n, later | implicate | ned father filed | by court
3 in | accused, statements
challan, |in 161 exonerating
no nominat accused under
identific | ed 1 of 3 trial
ation
parade
done
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Statistical analysis of the information extracted from judgments of cases where offences against
5.265-K PPC were acquitted (mentioned in the table above), raises many questions about their
treatment by the allied agencies before being put up for trial. Medical examination of the
victims was conducted in only 2 cases, while DNA was done only in one case?* (results were
negative as no seminal material was detected). As the date of medical examination in this case
was not mentioned in the judgment, it was not clear if DNA samples were sent in due time for
the required evidence to be detected. This case resulted in acquittal, as the victim had actually
contracted marriage with the accused and her family registered the case, knowing factum of
nikah between the girl and alleged accused.

Further, no medical examination was carried out in 3 cases that involved minor victims from the
table above. Out of the 13 cases mentioned above, the victim’s statement was recorded before
the Magistrate (under section 164 CrPC) in only 3 cases. All three victims subsequently resiled
from statements made before the Magistrate:

e One stated that her statement u/s 164 CrPC was recorded under pressure from her
parents and was recorded in presence of her father.

e Another one stated in her resiling statement before the court that her statement u/s
164 CrPC was not based on true facts, even though she had implicated the accused
persons.

e In the third instance, the complainant had not implicated the accused persons in her
statement u/s 164 CrPC. However, in her statement before the police u/s 161 CrPC, she
had implicated one of the three accused persons.

9 of the 13 cases related to allegations of enticement or kidnapping and rape. One of these
included charges of kidnapping from lawful guardianship, and one case included charges of
selling for prostitution. How did the police insert a charge of rape in these cases without
producing these victims before the Magistrate after their recovery, if there was any such
occurrence in reality? If a charge of rape was added in these cases on the basis of the victims’
statements before the police u/s 161 CrPC, then their medical examinations should have been
carried out to substantiate the allegation. However, as per the judgments, a medical
examination was only conducted in one case. The SOPs for police clearly mention: “efforts

should be made to get the statement of the victim recorded u/s 164 CrPC at the earliest”?.

In these 13 cases, recording of the prosecution’s witnesses could only begin at trial in one case.
In the said case, the 10 and the complainant (father of the girl) recorded statements, but during

24 As per information from the judgments of cases.
25 Point VIII of ‘Part 3: Handling the Victim’ of the SOPs issued by the IGP Punjab on 20.08.13,
reference is made to Salman Akram Raja case judgment.
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cross examination, the complainant admitted to a marriage having taken place between the
alleged abductee and the alleged accused.

In the remaining 12 of 13 cases, complainants and victims, or only victims (depending on the
facts of the cases) recorded their resiling statements before the court either at the stage of
framing of charges against the accused or even before that. In only one instance, resiling
statement was recorded on the date fixed for the prosecution evidence. In another case resiling
statement was recorded by the complainant husband and his victim wife four months after the
framing of charge against the accused by the court. In these four months evidence of not a
single prosecution witness was recorded.

If there was no substance in the allegations and no incriminating evidence could be collected in
support of allegations, then could these cases not have been disposed off during investigation?
The Investigation Officer could have prepared a discharge or case cancellation report and
presented it to the concerned Magistrate for appropriate orders, but had simply failed to do so.

Hostile and Resiling Witnesses

In 56 out of 79 cases decided by the GBV Model Court, accused persons had been acquitted
because the complainants or victims resiled from earlier statements recorded before the Police
or Magistrate. Such witnesses have remained a challenge for courts for a long time, and thus
far, the GBV Model Court has not been able to tackle this difficulty effectively. It should be
mentioned, however, that many cases which resulted in acquittal because of resiling witnesses
(thereby giving opportunity to the accused to avail acquittal u/s 265-K of CrPC) were cases in
which trials had commenced before the establishment of the GBV Model Court. Those cases
were not investigated by the GBV Investigation Cell officials, as the cell had also not been
formed at the time.2® However, this tendency seems to continue without strict adherence to
Guidelines and the Practice Note issued by the Lahore High Court.?’” The Practice Note
specifically mentioned some measures to be taken to tackle hostile or resiling witnesses;
however, these steps have not been applied strictly.

In routine practice, when a complainant along with the victim, or cases where complainant and
victim are the same person, come to record their resiling statement, they are asked if there is
any pressure upon them. They are made to sit in the Judge’s chamber or in court, and given
time to think over their official statement. In some cases, a report is sought from the concerned
Sub-Divisional Police Officer (SDPO), to decipher whether the witnesses had been put under

26 The first 30 cases decided by GBV Model Court resulted in acquittal and almost all were decided
u/s 265-K of CrPC, because witnesses resiled.

27 The cases referred to in this report relate to the period from the start of the GBV Model Court till
20 February 2019. The resiling witnesses’ tendency is seen as continuing in decisions rendered in
March 2019 as well. Three such decisions have been reviewed by the researcher.
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pressure by someone to record resiling statements.?® The Court has drafted a form, attached
here as Annexure B, to seek the aforementioned information from the relevant SDPO.
However, in many cases such statements are recorded on the same day, although on
application, the Public Prosecutor is allowed to cross examine such witnesses. For the purposes
of this Report, judgments in 13 such cases decided by the GBV Court were examined. These
showed that the Public Prosecutor was unable to extract incriminating material from such
witnesses. Even in cases where the victim repeated allegations made in the FIR in her
statement before a Magistrate (under section 164 CrPC) and had implicated the accused in both
these statements, the victims could easily resile and they were not questioned regarding their
earlier statements during cross examination.?®

In the resiling statement before GBV Model Court, one complainant mentions: “Earlier, | had
recorded a statement before the Magistrate under pressure of my parents and that the
statement was not based upon true facts. | have no objection if the accused person is acquitted
in this case.”3°

Rehearsed Statements

Resiling statements invariably seem stereotyped and rehearsed, and at times, do not match
allegations levelled in the FIR filed earlier. In resiling statements, the complainant/victim deny
the occurrence of offences, which were not alleged in the FIR, or in their statement before the
police (u/s 161 CrPC).

In one case,?! the judgment describes the prosecution’s case as: “the accused ... committed zina
with the complainant while she was alone in the house.” Complainant’s resiling statement
before the court was, “I am complainant/victim of instant case. Present accused is not the
culprit and the instant case was registered against accused ... due to misunderstanding and
suspicion. The accused .... did not abduct me; nor did he commit zina with me. Respectable
people of the locality also satisfied me regarding guilt of the accused. Currently, | am not ready
to proceed against the accused present in court, and have no objection if the accused is
acquitted of the charge. | had also submitted affidavit at bail stage of the accused.....” (para 5 of
the judgment).

28 Not in a single case a report of any pressure on the witnesses came from the police officials
despite the fact that resiling statement mentioned that the accused has given his satisfaction in
presence of the respectable of the locality. The judgments show that by December 2018 practice of
inquiring from the concerned SDPO about any pressure on the witnesses was stopped by the court.
29 Judgments of such cases reviewed do not contain any information of resiling witnesses being
confronted with her statement before the magistrate u/s 164 of CrPC.

30 Case reference FIR 268/16, Police Station Naseerabad, Lahore.

31 FIR No 798/14, PS Harbanspura.
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In this case, it was worth asking the complainant how respectable people of the locality satisfied
her of the accused’s guilt. No such “respectable person” had been produced before the court.
Notably, this case did not involve theft or any other crime in which the complainant did not see
the accused, and merely nominated him on a suspicion. The nature of rape is totally different.

The Court, while acquitting the accused u/s 265-K CrPC referred to the complainant’s statement
and wrote: “she is satisfied that the accused is not her real culprit and that she is not ready to

III

prosecute the accused.” Notably, the word “real” was added to naturally mean that someone

else was the culprit.

In another case in which the accused were charged with offences of enticement, rape and
selling the woman for prostitution, three_months after framing of the charge against the
accused, the victim and her complainant husband appeared before the court to record their
statements. During this three month period no statement of any of the PWs was recorded
before the court. The alleged victim deposed before the court, “| am the alleged victim of the

instant case and sui juris. My husband registered this case against the accused persons due to

some misunderstanding and now the accused persons present before the court have given us

satisfaction of their innocence in the presence of respectable people of our locality. ... | have no

objection if the accused are acquitted from the charge.”

It is possible that the case might have started with an FIR of enticement, charges of rape, and
the charge of the alleged victim being sold by the accused for prostitution, were added
subsequently. The concern, however, that upon whose statement and on what evidence the
charges were added, remains. This should have been explained to the Court and recorded in
the judgment.

Intervention by the so-called respectable people of the locality raises doubts if the resiling
statements were recorded voluntarily in the first place. Cases in which rape was alleged
straightaway and FIR of rape was registered, questions about the veracity of the allegation
could be raised. However, in cases where charges of rape and other offences, like selling the
woman for prostitution, were added subsequently and upon recovery of the alleged abductee
or on her appearance before the police on her own, raises questions about the resiling
statements of witnesses and the investigation agency’s work.

Prolonged Trials May Be One Reason Witnesses Resile

Prolonged trials may be one reason why witnesses resile, especially those who are under
pressure from the accused person, and local influential persons. In the case3? of an alleged rape
of an adult woman, the trial went on for two years from the date of framing of charge against
the accused. Other than the complainant, evidence of two police officials was recorded during

32 Case FIRNO 276/16 PS Nawab Town decided on 25.03.19.
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this time. The complainant was partially cross examined on 30.06.18 and her remaining cross
examination was fixed for 9 months later, on 13.03.2019. On this date, defence counsel filed an
affidavit, which stated that the complainant had filed the FIR in question due to
misunderstanding and that she had no objection if the accused was acquitted of the charge. On
this date, the complainant admitted to the contents of this affidavit in her cross examination.
Consequently, the court accepted the accused person’s application for acquittal u/s 265-K of
CrPC. The court, while acquitting the accused, held that there is no evidence of any resistance
from the complainant; nor was there any mark of injuries or violence on the person of the
victim. There was also no independent witness to support the statement of complainant/victim,
and her DNA report was negative. All these facts created severe doubt and dents in the
prosecution’s story.

Did the long gap between two dates of hearing for cross examination of the victim facilitate the
defence in obtaining the complainant’s affidavit? Why was there such a long gap between the
two dates of hearing?33 Could her affidavit be considered as her “resiling statement” from that
made before the court of law?

Stereotyped FIRs

Rape FIRs continue to be in gendered and written in stereotypical language, with forced
insertion of witnesses and unconvincing stories. This was the language used prior to the
Criminal Law Amendment (Protection of Women) Act, 2006 when witnesses were required to
prove the offense of zina bil jabr. These FIRs would state, for example, that the complainant
father came home one day and was told by a neighbour that his daughter had been taken away
by the accused for the purpose of committing zina. Such concocted stories and language have
not died out, despite the removal of zina bil jabr as an offence from Pakistan’s law. In fact,
police, prosecutors and judges alike continue to use the same language to-date.

Furthermore, police officials and judges alike, including those of the GBV Cell, continue to use
the words ‘enticement’ and ‘kidnapping’ interchangeably. Enticement comes from s.496-A PPC
(“enticing or taking away or detaining with criminal intent a woman”) and kidnapping from
s.365-B PPC (“kidnapping, abducting or inducing a woman to compel for marriage”). Part of this
confusion may be due to translating both words from Urdu. Kidnapping has a stringent
requirement of establishing compulsion or force, while enticement does not. Investigation for
both offences would therefore have to be strikingly different. However, due to this
interchangeable use by courts and police officials, confusion persists, and investigation suffers.
In this way, social perception impacts legal process.

33 The Practice Note at point 29 says that the whole of evidence of the victim, including
examination, cross examination and re-examination, is as far as possible, to be conducted on the
same day.
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GBV MODEL COURT AND OTHER RELEVANT AGENCIES

To fully understand the functioning and performance of the GBV Model Court, we must also
briefly consider the work of key relevant institutions: the police, the prosecution and the
medico-legal units of designated Government hospitals and the Punjab Forensic Science
Agency. The outcome of any case in the GBV Model Court depends significantly on the quality
of work done by these connected agencies within the Criminal Justice System.

Special Investigation Cell for GBV Cases in the Police

At the time of establishment of this GBV Model Court, Lahore Police designated specific officers
to investigate cases of rape and related sexual offences against women. On 10 January 2018, a
Gender Based Violence Cell (GBV Cell) was constituted at Investigation Headquarters, Lahore
under the supervision of the SSP Investigation, Lahore. The notification for this Cell described
its basic purpose as “dealing with offences concerning Gender Based Violence (GBV).” A team
of male and female Investigation Officers from all the Divisions of the Capital City, Lahore were
nominated for this special cell.3* The Notification carried names of 42 Police officials (I0s and
other personnel) from six Police Divisions of Lahore.

These officials were given a two-day training at the Investigation Headquarters. Trainings and
orientations workshops are held periodically for these officials after their posting in the GBV
Cell.

These investigation officers have been issued Guidelines to investigate rape cases, attached to
this report as Annexure C. In addition to these 16 point Guidelines, SOPs for investigation of
rape cases and a checklist for challan in Urdu been provided.3> The 2013 SOPs and subsequent
memorandums relate to registering the FIR, handling of victim, inspecting the crime scene,
collecting evidence from suspect/s, rehabilitating the victim, handling of media, and conducting
trial of the case.

GBYV Investigation Teams: Structure and Placement

In each police Division, a team of GBV police officials led by a female 10 of rank Sub-Inspector
have been placed. For each division, this team is based in one particular police station. For the
purposes of this study, three of six GBV investigation teams [units] were visited at police
stations where they regularly sit.3® The GBV units visited were in Lahore Cantonment Division

34 See notification regarding establishment of gender Based violence Cell issued on 18 January 2018
by the Deputy Inspector General of Police, Investigation, Lahore.

35 In the province of Punjab, SOPs for investigation were issued in English on 20.08.2013 (office
memo No 53790-87/Inv-HC) by then IG police, Punjab. Subsequent instructions were circulated
vide memo No 881/Inv/M dated 17.01.2018 and further additions were circulated on 23.04.2018
in the previous memos regarding handling of the victim, Inspection of Scene of Crime and Collection
of evidence from suspects.

36 2/3 GBV Cells visited did not have copies of the 16 point Guidelines and related SOPs.
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(placed at Police Station Mustafabad), Civil Lines Division (placed at Police station Race Course)
and City Division3” (placed in Police station Shahdara).

Functions and Mode of Operation

Each GBV investigation unit is responsible for investigation of GBV cases>® registered at any of
the police stations within their division. The cases are registered at the police station which has
jurisdiction over the area of occurrence of crime. After registration of FIR, investigation is
entrusted to the GBV Cell of the division. In many cases of enticement or detaining a woman
with criminal intent®® or kidnapping of a woman to compel her in marriage against her will,*° a
charge of rape is added to the statement of recovery of the enticed or abducted woman. Once
a case for investigation is entrusted to GBV Cell, all matters related to the investigation till
submission of challan become the GBV Unit’s exclusive responsibility. The referring police
station is to provide assistance such as logistical support, if required.

Besides investigation, the GBV Investigation Officer is required to immediately inform senior
officers®! about the case and provide regular updates on progress made in investigation. Senior
police officials are sent progress reports in individual cases, through a progress report form,
attached as Annexure D, which asks information on 16 aspects of the case. In addition to the
filling of information against the mentioned items of the said form, summary of progress is
written in narrative form. Interestingly, this form seems to have been designed for murder
cases. For rape and other crimes of sexual assault, it needs to be revised to record information
relevant only to such cases. Punjab Police has also begun using a new POLCOM software for
centralisation and management of police station records. Information via the smaller POLCOM
is sent to the SHO of the police station where FIR of the case is under investigation. Once
challan of the case is prepared though POLCOM, information is transmitted to the SP
Investigation of the Division.*?

Challenges of Mode of Functioning

After detailed research and discussions with judges, prosecutors and police officials, the
following challenges emerge in the functioning of these three agencies and the medico-legal
department.

37 In Cantonment division 16 Police Stations fall, in Civil Lines Division 13 Police Stations and in City
Division, 22 Police Stations.

38 So far only cases of rape and attempt to rape are categorized as GBV cases.

39 Section 496-A of PPC.

40 Section 365-B of PPC.

41 Immediate communication is sent to DIG Operations reader, SSP Operations wireless. Concerned
SP office and Gender Focal Person (officer) in AIG Investigation office are also informed.

42 Information includes report u/s 173 CrPC, DNA report, medical report zimni of challan and
verification of challan zimni by the concerned SDPO.
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Facilities

The first and foremost issue is of facilities (both infrastructural and equipment) for the running
of GBV Cell. The Cell is not provided with the necessary equipment required for investigation of
such cases. Guidelines direct that for inspection of the crime scene, PFSA experts and mobile
lab investigation be called. But the GBV Investigation Officials were of the opinion that for site
inspection and collection of vital evidence, coordination with the PFSA officials is often not very
timely. This results in failure to collect all major and minor materials of evidence from the crime
scene. One 10 commented that PFSA mobile teams only come in high profile cases, and not in
routine cases. Further, in their orientation sessions, these I0s are told about ‘rape kits’ (having
tools for collection of evidence from the crime scene), but no such equipment is provided to
them.

Transfer of Case from Operations to Investigation

Transfer or marking of case from the Operations side to the GBV Investigation teams in many
instances happens with delays, which result in loss of collection of critical evidence from the
crime scene.

Every police division has different practices about involving the GBV Cell in investigation, often
heavily influenced by the SHO of the police station in whose jurisdiction the crime takes place.
Some police stations intimate GBV personnel about a rape case the moment a matter is
reported to them, or the moment intimation is received on 15 helpline. However, in instances
where this intimation is delayed, or the GBV Cell personnel are not able to reach on time due to
large distances or work load,*? confusions persist about the division of responsibilities between
the GBV Cell and Operations. There needs to be clarity over what tasks the police stations staff
could have undertaken on their own, such as protecting the crime scene from contamination,
or having conducted the victim’s MLE, or seeking permission from the Magistrate for her MLE.

All rape cases do not start as rape FIRs. In cases registered u/s 496-A* or 365-B* of the PPC or
on the statement of the alleged woman victim before the police or the Magistrate, rape is
added as an additional charge in the FIR. In such cases, till the inclusion of the charge of rape,
investigation is conducted by the 10s of the police station where case was registered. On
addition of the rape charge, it is transferred to the GBV Cell in the police division. Once again,
there is no clear demarcation of responsibilities and functions of the referring police station’s

43 GBV Investigation Cell of City Division has 22 police stations in its jurisdiction.

44 Enticement or taking away or detention for illicit intercourse.

45 Kidnapping of a woman to compel her for marriage against her will or to be compelled or
seduced for illicit intercourse.
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10, or that of the officials in the GBV Cell.*® Furthermore, any delay in transfer of such cases to
the GBV Cell endangers collection and preservation of crucial evidence. Once such a case is
transferred to the GBV Cell, completion of investigation and submission of challan becomes the
responsibility of the GBV 10s. Some GBV |0s complained that they have to rectify crucial
mistakes made by I0s who investigated the case before transfer of the case to the GBV Cell.
Often, it is too late to rectify initial omissions in investigation and collection of evidence.

The GBV Cell I0s also recorded that the Operations side officials do not record Penal charges
correctly, which effect the mode and direction of the investigation. If charges are added later,
they have to justify charges entered in the FIR.%’

Medical examination of the victim

In rape cases sections 164-A and 164-B*® of CrPC spell out the nature of the medical
examination; DNA test of the victim; and information to be recorded in the medical
examination report. Section 164-A CrPC does not require permission from the Magistrate for
medical examination of the victim. However, Police Rules 1934 contain a contradictory
provision; that which requires a written order from the Magistrate for medical examination of a
woman.*

According to 10s in the GBV Cell, the requirement of obtaining a written order from the
Magistrate often obstructs and delays medical examination of rape victims, especially minors.
This becomes more challenging when examination of a victim is to be done after the court’s
working hours and at a time when the Duty Magistrate cannot be available to make an order.
They reported that some hospitals do conduct the medical examination on Police docket, while
some out rightly refuse to do so without a Magistrate’s order to issue MLC.>° One female officer
from the GBV Cell said that she had to take a minor victim around midnight for medical
examination, but was declined medical examination on police docket alone. This refusal made
obtaining crucial medical records and DNA samples impossible, thus negatively affecting the
case.

46 For example, if charge of rape was added on woman'’s statement before the police, will the 10 get
the woman medically examined to get medical evidence recorded before handing over the case to
GBV Cell?

47 This issue is separately discussed under police’s selection of penal Charges at registration of FIRs
48 These sections provide for mandatory medical examination for victims of offices of rape,
unnatural offences and sexual abuse. Section 164-B directs that samples for DNA are to be collected
with the consent of the victim and in case of minor with the consent of his/her guardian.

49 Police Rule 25.22.

s0Government Kot Khawaja Saeed Hospital has publicly displayed policy for MLC, medical
examination in cases of sexual assault is included in the list of cases in which examination shall not
be done without the court order.
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Each police station has designated a hospital for Medico-Legal medical examination. GBV
officials suggest that such an examination be permitted in the nearest government hospital
authorized to conduct MLE, rather than going to the hospital designated for the police station.

The GBV Cell police officials said that many hospitals are often short of materials, such as
cotton swabs and envelopes, and the 10 has to provide them instead.

Another crucial aspect noted by the GBV Cell police officials is that while MLOs are available at
night, in many instances doctors recommend Ultrasound, pregnancy tests, pelvic X-ray or refer
the victim to a gynecologist. These doctors are only available during the day time. For any of
these examinations and tests, the victim has to be brought in subsequently, which may not
always be possible, given that the victim might not turn up, may not be in a condition to be
brought in. Both scenarios negatively affect the investigation process, and wellbeing of the
victim.

The PFSA has issued a rejection policy for forensic samples in sexual assault cases,”* which
states that reference samples from “negative” sexual assault cases will not be accepted for
analysis. Any delay in medical examination can result in sample falling in the negative case
category as defined by PFSA.>? Review of the cases tried by GBV Model Court and information
obtained from GBV Cell shows delay in reports of DNA tests. The effects of delay have already
been discussed in this report. One factor for delay in DNA reports is the case load of the PFSA.

Budgetary Allocation for Investigation of Sexual Assault Cases

The exact amount currently being reimbursed to an 10 as investigation expenses for one case of
rape could not be determined for this report. The Police GBV Cell I0s mentioned different
figures. Some of them had not been paid for many cases. One document mentioning cost of
investigation on the basis of average crime for last six years of Punjab Police®® did not mention
the cost for rape and other cases of sexual assault separately. One GBV Cell police official said
that it falls in the category of miscellaneous cases under the PPC, which was one thousand
rupees per unit. The allocated amount for rape case investigation is far less than expenses,
which are incurred on medical examination of the victim and the accused. For example: the fee
for initial medical examination of one person is Rs. 200/-, and that for each subsequent test,
such as pregnancy test, ultrasound etc., is Rs. 500/-. In many cases just the cost of the medical
tests far exceed what an 10 may be reimbursed. If a CT scan or any other scan is advised, high

51 For reference see PFSA letter addressed to IGP, Punjab dated 18 January, 2019. It was circulated
to SSP Investigation, Lahore from the office of CPO, Lahore via letter dated 04.02.2019.

52 A case with all submitted evidence samples (evidence and reference sample) tested (serology)
and found no human body fluid in evidence samples of victim is usually termed as a “negative case”.
53 [t was November 2002, so not clear it was ever revised.
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costs are bound to be incurred. This sometimes leads to delays in examinations and tests of the
victim, or the accused, and may even result in financial burden falling upon the victim.

Coordination with Public Prosecutors

The challan of every criminal case is submitted to the court through a Public Prosecutor
appointed under the law.>* The Public Prosecutor is to scrutinise challan or report, and return it
to the concerned police official within three days of its submission, if found defective. The
concerned police official is required to remove defects pointed out by the Public Prosecutor.

The GBV Cell Investigation Officers complained of delay in scrutiny of challans by the
Prosecutors. Almost all 10s said that the Prosecutors return challans after substantial delay, and
with a long list of objections.>> An Official in the Civil Lines GBV Cell Investigation said that a
challan was submitted to the Public Prosecutor on 28.01.18 and has not been passed to date
(15.03.19); nor has a General Number®® been issued. Often Investigation Officers have to
respond to show cause notices from their Superiors, for delay in submission of challans even
though the delay is caused by the Prosecutor.

However, this was not the same across the Police Divisions studied. The City Division GBV Cell
officials claimed that they got general numbers of all of their challans in cases from 2018.%7
They reported that Prosecutors were frequently approached for advice and assistance, and not
refused the same.

The GBV Cell Investigation Officials expressed the need of regular advice from the Prosecutor>®
for various tasks during investigation, especially in cases wherein penal provisions attracted are
to be changed according to the nature of evidence collected.’® They suggested that placing
Prosecutors at police stations would help in conducting better investigation and reduce delay in
scrutiny of challans.®°

54 See section 9 of The Punjab Criminal Prosecution Service (Constitution, Function and Powers)
Act, 2006. A report for the cancellation of FIR or for discharge of an accused is also submitted to the
court through the Public Prosecutor.

55 City Division GBV Cell Investigation Officer mentioned a challan on which prosecutor marked 45
objections.

56 When a challan is approved by the Prosecutor for its submission to the court General number for
the challan is issued.

57 58 cases in which challans were submitted.

58 The SOPs issued for VAWC Multan directed to involve prosecutor in the case flow process from
the time of reporting of the case (point 9 in SOPs).

59 Such a situation does arise in cases of attempt to rape of a minor where after doctor’s opinion it is
not clear if attempt to rape charge is to be retained or changed to charge of sexual abuse.

60 See recommendations on Public Prosecutors.
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STATISTICS OF CASES AT THREE GBV CELLS OF THREE POLICE DIVISIONS

Cantonment Division

Year Cases registered Cases cancelled | Challan cases | Under Trial

investigation | completed
2018 180 52 114 14 016!
2019%2 | 25 13 5 07 0

In 19 out of 52 cancelled cases, the accused and victim had contracted marriage, while the

remaining 33 cases were cancelled due to statements of the complainant/victim before the

Police or the Magistrate.

Civil Lines Division

Year Cases registered Cases cancelled | Challan cases | Under Trial
investigation | completed

2018 47 30 1393 04 0

2019 04 03 01 0 0

In 2018, 30 out of 47 cases were cancelled on the basis of statements of the complainant or
victim before the magistrate, both of which denied any occurrence or resiled from their earlier
statement before the police. Only one or two cases were cancelled due to findings of the police
investigation.

In 2019, 3 out of 4 cases were cancelled as police investigation proved that they had been
falsely filed, and as verified by NADRA records, that the alleged accused and victim had
registered marriages.

City Division

Year Cases registered Cases cancelled | Challan cases | Under Trial
investigation | completed

2018 73 13 58 02 0

2019 19 03 08 08 0

61 Victim was minor, accused was acquitted, DNA report did not come.

62 Cases figures for 2019 are till 14.03.2019.
63In 03/13 cases Interim challans are submitted as all accused not arrested; 2 cases are under trial
in GBV Model Court.
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From 2018, 13 of 73 registered cases were cancelled; 10 on the basis of statements made by
the complainant or victim, and 03 after Police investigation.

Total cases in all 3 Police Divisions (Lahore)

Year Cases registered Cases Challan cases | Under Trial
cancelled investigation | completed
2018 300 95 185 20 Exact figures
not available
2019 48 19 14 15 Same as
above

The case statistics table shows that in the year 2018, almost one third of the total registered
cases were cancelled during investigation, and by April 2019, this ratio continued to rise.

Notably, in the cases cancelled by the police, whether on account of the complainant’s
statements before the Magistrate or due to falsity discovered during police investigation, no
action was initiated by the Police against the complainants for registering false cases. Instead,
police officials gave forth excuses of procedural complications involved in initiating action
against those who registered false complaints.®*

RECOMMENDATIONS

Police

1. Guidelines or SOPs should be formulated to clarify functions to be performed by the
Operations officials of the Police Station where the FIR of rape (and connected offences)
is registered, before handing over of the case to the GBV Investigation Officer of the
relevant police division. These tasks, depending upon the facts of the case, may include
immediate medical examination of the victim, arrest of the accused, safeguarding the
alleged crime scene to preserve evidence for collection by the investigation officer and
the Forensic personnel.

2. Police Investigation Officers should strictly comply with the Guidelines and SOPs
recommended for investigation of GBV cases, and submission of challan. Analysis of
cases tried before the GBV Model Court have exposed many flaws and lack of
compliance with mandatory statutory provisions introduced since October 2016, and
the Guidelines and SOPs issued by police department in 2013. It is important to bear in

64 Section 182 PPC was amended by Criminal Laws (Amendment) Act, 2017 and punishment was
enhanced up to 7 years for registering false case carrying sentence of death. This section describes
punishment for false information with intent to cause public servant to use his lawful power to the
injury of another person.
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mind that investigations in majority of these cases were carried out by the Investigation
Officers of Police Stations where cases were registered, and not personnel of the GBV
Cells.

Due care should be taken in collection of materials for forensic and DNA testing, keeping
in view the 2019 policy announced by PFSA for rejection of old samples for DNA tests.
Police trainings on concept and text of penal laws and their working framework should
be frequent and thorough. The crucial issue here is how sexual crimes against women
are perceived by police officials. These trainings should also include modules on
interpretation and language of all penal offences related to sexual and gender-based
crimes, so that police officials are able to include the correct sections in the FIR and
investigate them accordingly.

For new investigation officers included in the GBV Cell, either because of transfer, or any
other reason, a standardized training and orientation course should be designed.

All investigation officers should be provided with SOPs and Guidelines to investigate
GBV cases.

Costs of investigation for cases of rape and other offences of sexual assault should be
clearly notified. Such costs should be adequate to meet the necessary expenses
(especially of medical examination, related medical tests and x rays, scans as advised by
the concerned medical officer) as per the nature of the case. Any outstanding dues of
the investigation officials should be paid on regular basis.

Submission of the challan by GBV Investigation Officers is a lengthy procedure, as it has
to be cleared by several officials before its submission to the Public Prosecutor for
scrutiny and approval. This process should be shortened and clearance obtained from a
single line of officials in the hierarchy.

Medico-Legal Officers

1.

In order to allow medical examination of the victim from the nearest designated
Government hospital, instead of the current demarcation of hospitals as per Police
circles within a police division, appropriate administrative and procedural changes
should be made. The current set up results in unreasonable delay and hardship to
victims.

Additionally, government should set up and authorize additional public facilities to
conduct DNA testing. Currently, PFSA is the only facility which caters to DNA and
forensic testing in Punjab/Pakistan.

One standard form for MLCs should be introduced and available in local languages.
Currently there are two different forms being used: most hospitals are using a 9-page
form introduced in 2013, while some hospitals (including Mayo Hospital in Lahore) use
an older one-page form.
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4. Doctors and healthcare providers at every public healthcare establishment should be
trained to undertake the role of a Medico-legal officer, through regularly conducted
trainings and refresher courses. It is recommended that these trainings be formulated
on the basis of WHOs Guidelines for Medico-Legal Care for Victims of Sexual Violence
(Geneva, 2013). These trainings and refresher courses should also include orientation
sessions on forensic sciences (forensic pathology, forensic radiology, forensic
odontology and forensic toxicology) over and above what is taught to doctors in their 5-
year MBBS. Basic modules addressing myths that surround women’s sexuality and
sexual offences (to ensure that practice of the two-finger test, and unnecessary focus on
the hymen is rooted out) should be introduced for MLOs.

5. Practice of sending case files or detailed case documents along with evidentiary articles
for DNA testing must be eliminated, as these may prejudice the findings to be given by
PFSA.

Public Prosecutors

1. Dedicated GBV Prosecutors should be available and present at every police division.

2. Prosecutors’ involvement should start from the beginning of the investigation of a
case.® Prosecutors should guide and supervise police investigation so that any
omissions in investigation can be timely checked and rectified.

3. Under this recommendation, the same Public Prosecutor should be given responsibility
of prosecution of GBV cases of his circle in the trial court.

4. The Prosecutor’s case assessment report submitted to the court u/s 9(7) of the Punjab
Criminal Prosecution Service Act, 2006 should be given due consideration by the court.
In the aforementioned Report, the Prosecutor should be required to point out if the
Investigation Officer, or any other agency involve, did not adhere to statutory directions
of investigation of rape and other cases of sexual assault. Cases with weak evidence
should accordingly not be prosecuted. Upon endorsement by the Prosecutor and the
relevant court, appropriate action must be taken against the concerned officials.®®

Area Magistrates

Area Magistrates get an opportunity to see case progress, such as at the remand of the
accused. Vigilance on the quality of the investigation and adherence to mandatory provisions of
law on their part can improve the quality of cases brought before the trial court.

65 If this requires an amendment to the Punjab Criminal Prosecution Service Act, 2006, such
amendments be made.

66 Required amendments should be incorporated in Punjab Criminal Prosecution Service Act, 2006
and CrPC, if required.
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GBV Model Court

1. The GBV Model Court’s Guidelines and policies should be strengthened to include; (1)
measures for witness protection under the GBV Model Court Practice Note and the
Punjab Protection of Witnesses Act, 2018 in place where required; and (2) that guidance
be taken from the recent Supreme Court full bench judgement dated 04.03.19 on false
witnesses.®’

2. Although there exist statutory penalties for both faulty investigation, non-compliance of
mandatory statutory provisions for investigation, and dealing with cases of rape and
sexual assault, there is no clear mechanism in force to check non-compliance on a
regular basis. Therefore, it is recommended that the GBV Model Court and other courts
point out non-compliance by |Os and initiate appropriate action against them.

All Agencies

Sensitization trainings are required to remove preconceived perceptions of “ideal victims”.
Further, trainings should cover the varying circumstances in which rape can occur, including
inter alia that rape can occur without marks of violence or signs of resistance on the survivors’
body. Most importantly, trainings must stress that absence of an intact hymen has no bearing
on the occurrence of rape. It is recommended that all actors in the criminal justice system —
judges, prosecutors, police and medico-legal examiners — must be trained on these matters.

Proposed Penal Statutory Amendments
The Pakistan Penal Code, 1860 be amended to include an offense of sexual abuse of women as
described in 5.377-A PPC, which only applies to people under the age of 18 years.

67 Criminal Misc. App. No. 200/2019 in Criminal Appeal No. 238-L of 2013.
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Chapter 2: Violence against Women Centre, Multan

INTRODUCTION

This study analyses cases handled by the VAWC, assesses its institutional competence to
address GBV, and identifies barriers/gaps in its operations. The study will also gauge the
competence and sensitivity of VAWC staff to deal with gender-based violence cases and women
in crisis, in comparison with competence and sensitivity of police officials in other Police
Stations located in Multan.®®

This report summarises the observations and findings of a detailed two-day visit to the VAWC in
Multan. During this tour, the researcher met officials at two police stations in Multan city as
well. Subsequently, researchers remained in contact with the VAWC team to receive updates.
During the course of this visit, the researchers spoke with personnel at all departments in the
VAWC — medical, prosecution, police, rehabilitation and administrative staff —as well as staff at
the VAWC front desk. Apart from the VAWC, the team met the SHOs and Investigative Officers
at two other police stations in Multan.

The research study covers the following aspects:

1. Structure and facilities provided at the VAWC;

2. Implementation status of VAWC against Guidelines and SOPs in place (if any);

3. Sensitization of officials towards women in crisis;

4. Knowledge of officials regarding women’s rights enshrined in the Constitution,
women-related laws, and policies;

5. Provision of legal aid and gender-sensitive mechanisms in VAWC;

6. Division of responsibilities and human resource at VAWGC;

7. Coordination and liaison with other service-providers, e.g. Darul Aman, training
institutes, legal aid providers, etc.

8. Capacity of investigators who are assigned cases at VAWC;

9. Status of pending cases at VAWC; and

10. Overall impression of VAWC vis-a-vis women’s access to justice and role in
countering hurdles encountered by women survivors.

LEGISLATIVE CHANGES

Since 2010 a series of legislative measures has been passed to address different forms of
violence against women and girls across the country. These changes have introduced new
offences in relation to violence against women. These include criminalization of various forms
of forced marriage, including customary marriage of women with the Quran, and giving a

68 At least two general Police Stations were visited and their practices reviewed.
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woman in marriage to settle a civil liability, or a criminal case, and offences carrying strict
punishment for crimes of burn through acid or any other coercive substance.

Through amendments, provisions in the criminal law related to honour crimes were
strengthened in 2016. Furthermore, offences of sexual abuse (for persons under 18 years of
age) child pornography, children’s exposure to seduction, and cruelty to a child were also
introduced in the PPC.

VIOLENCE AGAINST WOMEN CENTRE (VAW()

Under the Punjab Prevention of Violence against Women Act, 2016, the first Violence against
Women Centre (VAWC) was established in Multan in March 2017. The Centre was one of the
district-level mechanisms required by the Act. Under the law VAWC was to be a converging
point for all essential services to ensure justice delivery, including police reporting, registration
of criminal cases, medical examination, collection of forensic and other evidence.?®

The following section describes the nature of facilities to be available at VAWC.

PART I: STRUCTURE AND FACILITIES AT VAWC

The VAWC began functioning on 25" March 2017. It is located 16 km outside Multan City, with
limited reach of public transport. Its motto, ‘Protect, Serve and Empower’ is displayed in the
entrance lobby. At the time of this study, it housed the following departments:

Police

Prosecution

Health

Mediation and rehabilitation

e wnN e

IT department

Out of these five departments, four are in house, while a shelter home has been planned. The
VAWC currently uses the premises of the district Dar-ul-Aman, if and when a survivor needs
shelter. Other than these departments, there is a reception desk and a Front Desk where
aggrieved women register their cases (Figure below).

69 Section 13 (2) of PPAWA, 2016
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Working System at VAWC
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Applicant comes to the Front Desk where her complaint is recorded, and depending upon the
nature of her problem, she is referred to the relevant wing at the VAWC. Interaction of the
applicant is recorded in both audio and video.

FD staff is tasked with assessing the kind of help required by the aggrieved woman. Most cases
are, first and foremost, referred to the Mediation Department. If the Applicant does not have a
police-related problem, or does not require urgent medical attention, she is referred to the
Psychologist. FD staff finalise the terms and issues of the case, and then the case is given to the
Mediator. However, in most cases, applicants come to the VAWC to seek police assistance; that
being the case, the FD staff directly refers them to the Police department within the VAWC.

Police

A Police Station was established at VAWC Multan through a Notification generated by the
Home Office on 17 March 2017. This Police station has jurisdiction over the entire district of
Multan. Subsequently, the Regional Police Officer (RPO) (Multan) issued Standard Operating
Procedures (SOPs) for the working of this Police Station. These SOPs were issued in English and
not limited to the functioning of the Police Station at VAWC alone; rather, carry instructions for
the overall working of VAWC and all its facilities, including policing, forensics, management of
the case database, mediation services, procedure to obtain Protection and other Orders.
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On 3 August 2017, RPO Multan issued guidelines in urdu, which were in continuation of the
SOPs issued in March. At the end of these guidelines, it was stated the City Police Officer will
issue further SOPs. It is interesting to note that there is a difference in measures to be followed
as per the SOPs in English, and the guidelines in Urdu.

On 20 August 2017, SOPs for investigation of rape cases were issued by Additional Inspector
General of Police (Investigation Branch), duly signed by Inspector General of Police (IGP) and
sent to all Regional Police Officers in the province for further dissemination as per police
procedures.

Structure of the VAWC Police Station
As per the SOPs, a female officer of Inspector rank is to be stationed at the VAWC police station

as the “Station house Officer” (SHO), who is to work under the supervision of a woman
Superintendent Police (SP). In reality, however, a woman officer of Sub Inspector rank has been
appointed as SHO of the Police Station. Her supervisory officer is a woman DSP (working against
the post of the SP). In addition to the above, the VAWC is staffed with female Investigation
Officers of the rank of Sub Inspector (SI) and Assistant Sub Inspector (ASI), and some female
police constables. Some male constables have also been posted at the VAWC.

The current SHO is the fourth one appointed since the VAWC was set up, and the DSP is the
second such officer appointed. Frequent changes in the appointment of SHOs have had their
downside. During the course of this study, the researchers learnt that one of the first three
SHOs was dismissed from service and the other two suspended due to malpractice at the
VAWC. One particular case of dismissal of the SHO also resulted in transfer of the supervisory
DSP.

The Police Station has its own front desk/reception. At this desk, the matter forwarded from
the Front Desk (FD) of the VAWC is entered into a register. If registration of an FIR is required,
the case is forwarded to the reporting room. In case of a non-cognizable offence, rappat
(report) is entered into the Daily Diary. The Police Station has a separate investigation room
where audio and video recording facilities are available. It has its own lock up rooms. However,
in practice, the staff finds it easier to talk to complainants and alleged perpetrators at their own
desks, rather than in the specialised investigation rooms made for this purpose.

The DSP (supervisory officer at VAWC Police Station) told the Researchers that the VAWC Police
Station is a very successful project. Women complainants find it easier to tell female officials
their cases. Interestingly, the Researchers were told that 3 cases falling under section 377 of the
PPC (sex against the order of the nature, commonly referred to as cases of “sodomy”) had been
registered at the VAWC Police Station since 2017. Notably, the DSP was of the view that in
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several instances, cases need not be registered because 80-90% of all spousal disputes reported
got “resolved” at the Police Station, without resort to any criminal proceedings.

When questioned about the course of action adopted in instances of domestic violence and
other cases of VAW that fall in the category of non-cognizable offences, the DSP informed the
Researchers that in non-cognizable offences, officials give the original MLC to the survivor along
with a copy of the rappat, so that the complainant can pursue her case before the Magistrate.
The VAWC used to have an in-house lawyer who would guide aggrieved women regarding filing
of a complaint with the Magistrate. Unfortunately however, the lawyer is no longer available
due to limited budgetary allocation.

For smooth and efficient functioning, the supervisory DSP conducts weekly meetings with her
staff, and especially instructs them on exhibiting polite behaviour towards survivors. To ensure
adherence to penal laws and recent amendments, the IGP and CPO regularly issue letters to
VAWC Police, and staff consults DSP Legal as and when required.

Prosecution

Currently, there are two Women Assistant Public Prosecutors (APP) posted at the VAWC; one,
who has been in the Prosecution Service since 2016, and posted at the VAWC for 8 months
prior to this study; the second APP exclusively does court work. In Multan, there is an overall
shortage of Prosecutors, with only 20 prosecutors for 32 Police Stations, including 8 Deputy
Public Prosecutors and 12 Assistant Public Prosecutors. The District Public Prosecutor is a
member of the Appellate Committee and mainly performs coordination and administrative
work.

The APP who sits at the VAWC is responsible for following progress of cases in court, liaison and
assisting Public Prosecutors dealing with VAWC cases, and referring complainants who need
legal aid in family and other cases to lawyers with whom an MOU has been signed.

Health/Medical Department

The Medical Unit consists of three female Medical Officers, two female nurses, three
radiographers and one laboratory technician. The three medical officers work in 3 shifts; from 8
am -3 pm, from 2 pm —8 pm, and from 9 pm — 8 am.

The VAWC is housed with facilities for Medico Legal Examinations of survivors, conducting X-
Rays and basic medical facilities. Even though an X-ray facility is available, a Radiologist is not
posted at the VAWC, therefore survivors who need x-rays need to have their report issued from
the Nishtar Hospital in Multan City, which is a time-consuming process.

If the applicant has a serious injury, she is referred to the Medical Unit directly from the Front
Desk. The Front Desk Officer makes a note for the applicant’s need for first aid. First, a medical
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examination is conducted and emergency first aid provided. An MLC is only issued after
issuance of a police docket, which details the statement of the applicant. Subsequently, medical
officers conduct a medical examination. The Medical Officer writes her findings in the MLC,
without mentioning offences from the Pakistan Penal Code (PPC) sections in all cases, since
those are determined by the Prosecutor upon examination of the MLC. The Medical Officers
follow the department’s guidelines to fill all columns of MLC, and write NIL or no comment
where there is no relevant finding.

Interviews with medical officers revealed that thus far, she had conducted more than 20
examinations of injuries and sexual assault cases. She reported, that the one page Medico Legal
Certificate (MLC) was used in all cases. However, she also opined that the one page MLC form
was insufficient to write all required information. It is noteworthy, that some districts in Punjab
use a far too detailed 9-page MLC form.

Additionally, the Doctor told the Researchers that thus far, in 67 out of 208 MLCs issued by the
VAWC health facility, FIRs had been registered. However, to date, only 4 or 5 cases have
progressed to trial, and the issuing doctor summoned to court to record evidence.

Mediation and Rehabilitation

This is a key department at the VAWC, as almost every matter other than a case of serious
physical or sexual violence goes through the Mediation and Rehabilitation department. The
department consists of two sets of officials; Psychologists, who are critical for counselling in
rehabilitation, and Mediation Officers. At the time of this study, there was one senior
psychologist, three psychologists, and one counselling officer.

Once a case is referred to the Mediation Department from the FD, the Mediation Officer
discusses and settles terms with the parties. If they agree to a settlement, they are asked to
bring along 2 witnesses per party to sign and record the final settlement in writing. If the terms
of the agreement are settled, it is read out to the parties, and signed/thumb marked by them.
The Psychologist and Mediator also sign the agreement, and if required, undertake follow up
sessions with them.

In Domestic Violence cases that involve injury, the woman is sent to the Medical Unit for a
medical examination. The Senior Psychologist told the Researchers that the applicant is
informed about the availability of police assistance in serious criminal cases. However, VAWC
staff has to abide by the wishes of the survivor, and only pursue police action if the survivor
wants it. While describing challenges faced in resolving cases through mediation, the
Psychologist mentioned, that problems emerge when parties from cases that have already been
mediated and resolved, come back to the VAWC. The main challenge is ensuring compliance to
written agreements.
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PART II: IMPLEMENTATION STATUS AGAINST GUIDELINES

This part covers the number and nature of cases handled by the VAWC by the time this study
was undertaken. Analysis of statistics also looks at sensitization of officials, their knowledge of
women rights enshrined in the Constitution, criminal and civil laws, and relevant policies. Legal
aid and gender sensitive support mechanisms in VAWC were also reviewed.

Cases at VAWC: From 25 March 2017 till 25 October 2018
In total 2641 cases were reported. Break up of cases categories is as follows:

Type of Case No. of cases at VAWC
Domestic Violence 1704
Harassment 241
Life threat 155
Rape/attempted rape 65
Sexual and physical abuse 44
Shelter requested 23
Family suits 257
Property Disputes 81
Fraud/Robbery 30
Other 41

To understand what these statistics show, the following questions must be answered:

e How were these 2641 reported cases dealt with at VAWC?

e What was the quality of resolution of these cases?

e Were women’s rights protected and promoted?

e Is performance any different from other institutions? If not why?

e s the province’s first VAWC model meeting its objectives and should it be replicated?
e Can challenges and shortcomings be addressed and if so, how?

To understand the quality of resolution of these cases, researchers looked at cases handled by
the different departments at the VAWC.

Cases handled by Mediation and Rehabilitation Department

From 25 March 2017 to 31 December 2017, a total of 164 cases of different forms of domestic
violence, or cases categorized as domestic violence by VAWC staff, were reported to this
department. Of these, 50 were resolved through mediation. Of the remaining 114 cases, 50
were forwarded to the Prosecution Department at the VAWC, 40 to the Police and 24 to the in-
house Psychologist.
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From 1 January 2018 to 31 October 2018, a total of 88 cases of domestic violence were
reported. Of these, 69 were resolved through mediation, 4 cases were in process at the time of
this study, and 02 were referred to the Prosecution Department at the VAWC. The
Reconciliation form used by the Mediation team to record agreements is attached with this
report as Annexure E.

Referral to the Prosecution Department at VAWC essentially means a referral to the female
Assistant Public Prosecutor. These are cases within the jurisdiction of the Family Courts, other
civil suits, petitions for habeas corpus or cases involving passing of orders (Protection,
Residence or Monetary) under the Punjab Protection of Women against Violence Act, 2016.

Prosecution
Another set of figures of cases provided by the VAWC shows a total of 412 cases referred to the
Prosecution department from 27 March 2017 to 28 May 2018.

Of these 412 cases, 223 were in process by the time of this study, while 189 had been decided.
The sub-categories of these cases are shown in the table below:

Nature of Case Number of Cases
1. | Divorce, Maintenance, Dower, Dowry 101
2. | Maintenance only 47
3. | Dissolution only 50
4. | Dower 30
5. | Restitution of Conjugal Rights 15
6. | Custody/Guardianship of Children 30
7. | Polygamy 15
8. | Protection 60
9. | Habeas Corpus 51
10. | Residence Orders 12
11. | Transfer Application 1

The first entry is of suits where multiple claims of dissolution of marriage along with
maintenance, dower and dowry were filed.

Complete details of these cases and a breakup of categories of cases, which were resolved were
not available to the Researchers. For example, for entry 7, the Researchers could not determine
whether these were criminal complaints against husbands contracting polygamous marriages
with the requisite certificate required by Muslim Family Laws Ordinance, 1961, or merely suits
arising out of or subsequent to polygamous marriages contracted.
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Researchers noted that the VAWC had a limited number of lawyers to handle all cases reported
to it, and provide legal aid to complainants. To fulfil the unmet need for legal representation,
the Chief Minister’s Strategic Reforms Unit based in Lahore issued a notification dated 26
September 2017, notifying a panel of five lawyers in Multan who would work in coordination
with the Prosecution Department at the VAWC and provide free legal representation to
complainants. Under this notification, five lawyers, including only one female lawyer, were
contracted until the end of December 2017. No subsequent notification was issued to renew
their services. As a result, their work with VAWC ceased by December 315, 2017.

For the payment of this panel of lawyers, the SRU signed an MOU with Rozan, an Islamabad-
based organization, which paid PKR 1.3 million towards free legal representation. VAWC
officials informed the Researchers that outstanding dues of about PKR 2.2 million for this panel
of lawyers were pending.

Police Cases
Police Station’s record of cases handled:

Reconciliatio | Close | Outsi | Un | Prosecut | Mediation | Psychologis | FIRs | Total
n d de der | or t
tri
al
2017 | 375 347 23 03 |73 16 10 26 | 870
2018 | 108 378 0 02 | 107 110 18 41 762
Total | 483 725 23 05 | 180 126 28 67 1634

The VAWC Police Station provided the aforementioned figures, but as also mentioned above,
complete details of cases were not available to the researchers.

As the tables above and below show, since the establishment of the Police Station, until the
end of October 2018, there have been 67 FIRs and their breakup per nature of offence is also
mentioned. This data mentions a very high number of 725 cases as “closed”; the reasons for
these numbers could not be ascertained from the SHO and the DSP. Their answers were very
vague, and they maintained that Police Station staff were in the process of reorganizing case
records. The SHO mentioned that she had begun the process for maintenance of Police Station
registers required under the Code of Criminal Procedure, 1898. Similarly, about 483 cases were
recorded as having been “reconciled”, but there were no details available about the nature of
those cases.

Police FIRs breakup chart

FIRs Challan s. 512 CrPC Under

Investigatio

Crime In-challan Cancelled
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n
Rape 34 13 09 02 09 01
Burn 02 0 0 0 02 0
Attempted | 03 01 0 0 01 01
murder
Kidnapping | 01 0 0 0 01 0
Anal rape 03 01 0 0 0 02
s. 354,452, | 13 09 01 01 02 02
337FII,AlI
/34 PPC
Theft 03 01 0 0 02 0
Weapons 04 02 0 0 o] 02
25-D, Tele. | 02 0 0 0 0 02
Act
s. 506-B 02 02 0 0 0 0
PPC
Total 67 29 10 03 17 08

In the above table of cases in which FIRs were recorded, the matter of utmost concern was the
high number of FIRs cancelled, which include 9 of 34 rape cases. So far, not a single rape case
that has gone to court from the VAWC has resulted in conviction. Under Pakistan’s penal laws,
rape is a crime where compromise is not permissible under the law, but frequently witnessed
due to patriarchal pressures around honour, and social stigma attached to the crime.

9 cancelled rape FIRs raise questions as to why the VAWC Police Station staff allowed illegal
compromises to take place, or FIRs to be withdrawn in these cases, especially since one of the
implicit aims of the VAWC was to have gender sensitive, trained staff who can help
complainants overcome social stigma.

In 2018, 41 FIRs were recorded, 10 of which involved cases of domestic violence charged under
sections 342, 337-Al1, 354, 506 (b) of PPC. In addition, 20 rape cases, 3 unnatural sexual
offences, and 4 cases of possession of illegal weapons were reported.

Of the 41 FIRs recorded, 26 cases were at trial stage at the time of this study. In a further 11
cases, challans had been submitted to the courts for trial, but forensic analysis reports from the
Punjab Forensic Science Agency (PFSA) were pending receipt. In general, the backlog of cases at
the PFSA, and the typical delay of 1-6 months in receiving reports from them has delayed
investigation work considerably across the province. Further, when an accused is arrested and
the PFSA report remains pending, this can rightfully become grounds for post-arrest bail of the
accused, as the prima facie evidence required to keep him detained is lacking.
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The breakup of cases and their status thus far raises questions about the capacity of
investigators at the VAWC, overall supervision, and inadequate adherence to statuary
provisions and guidelines issued from the Police department. In interviews with Public
Prosecutors and police officials at the VAWC, problems that emanated from weak liaison
between investigators and Public Prosecutors were revealed. Interviews with the Public
Prosecutor revealed that her first contact with a case registered at the VAWC Police Station is at
the time of scrutiny of challan (police final report of case investigation), and not before that. At
that time, she finds major mistakes in challans submitted to her by the VAWC police. She
lamented that even the order of documents in the challan file is incorrect. Often, memos
attached to the challan are incorrect and memos of witnesses not properly written. She further
mentioned that in a majority of cases, there is delay by police in sending forensic/DNA samples
to the PFSA laboratory.

Division of Responsibilities and Human Resources

Human resources at the VAWC are insufficient to undertake tasks for the running of VAWC. FD
personnel don’t undergo special training to decide which department the applicant should be
referred to. Referrals are based on their instincts, or the request of the applicant. The senior
psychologist at VAWC suggested that there should be one psychologist placed at the FD,
because in many instances women are very distressed and they can’t verbalize or elaborate
their issue; nor are they capable of defining the sort of help they require. She added, that a
psychologist at FD will not rely solely on words expressed, and will be able to interpret the
silence of an applicant. In her view, the presence of a psychologist would better facilitate
referral of applicants to the relevant departments.

The major problem, however, is of overall coordination within the VAWC. A Deputy Director of
Social Welfare Department is the monitoring officer, while the VAWC Manager, a direct
employee of the VAWC, monitors day to day functioning. Health, Police and Prosecution
personnel report directly to their respective Superiors, and not to the management of the
VAWC. At the time of this study, the Social Welfare Department (SWD) had recently taken
charge of the VAWC, with the Director General SWD having being given the charge of DG of the
Women Protection Authority (WPA), the body which is tasked with overseeing functioning of
the VAWC. The WPA, currently nascent in its development and functioning, will require some
time to appreciate its duties and undertake them fully. Proper liaison and coordination will
thus only be realized when the staff of various departments at the VAWC are answerable to a
singular authority such as the WPA, rather than their own parent departments.

The number of personnel in the VAWC Prosecution Department falls short of its case
management requirements. At the time of this study, no additional in-house lawyers were
present to undertake the high number of civil, including family, cases. Prosecutors also need
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specialized training on how to handle “compromises in rape cases” (which are illegal, as per
law), resiling witnesses, or other complexities than can arise in cases involving sexual and
honour crimes committed against women.

The number of personnel in the Police Station is sufficient, but their skills and knowledge about
women’s rights as per the laws of Pakistan, latest legal amendments and procedures, is
insufficient. Interviews held with the DSP and the SHO at VAWC was not very different from
those conducted at other Police Stations, as their main emphasis was that majority of cases of
sexual violence, including rape are fake or concocted by complainants due to other, unrelated
disputes.

Coordination with Other Services, Dar-Ul-Aman, Legal Aid And Training Institutes

The Punjab Protection of Women Against Violence Act, 2016 states that the VAWC in each
district is to include a shelter for women. As the Multan VAWC did not have a shelter by the
time this study was conducted, officials were forced to coordinate with the district Dar-ul-Aman
and refer women who need shelter to this center. Thus far, 22 women had been sent to the
Dar-Ul-Aman. The VAWC Manager informed the Researchers that a Benazir Bhutto Crisis Centre
is housed in the building adjacent to the VAWC, and that she is trying to seek their help in
referring cases that require shelter and civil litigation. As such, efforts of the existing staff at the
VAWC must be appreciated.

OVERALL IMPRESSION OF VAWC

VAWC in Multan was established under The Punjab Protection of Women against Violence Act,
2016 (PPWAVA). The law spelt out the functions this centre was to perform. It was established
one year after the enactment of law, during which time it was being constructed and set up. For
the purposes of the VAWC, fifty people were recruited and given orientation by the Chief
Minister’s Strategic Reform Unit (SRU). Training for Police officials was conducted by Rozan (an
Islamabad based NGO), while Prosecutors were trained by the SRU.

The VAWC in Multan is a pilot project under the PPWAVA, and is to be replicated in other
districts across Punjab. It is housed in a newly constructed and specialised building, the
entrance of which provides a secure and welcoming environment for aggrieved women seeking
assistance. However, it is noteworthy that the VAWC is located 16 km out of Multan city
(located on the Northern Bypass), and there is limited public transport available for women
who live in Multan to reach the Centre. A related problem lies in the fact that women who
come to the VAWC to have a medical exam conducted have to travel back to Multan City to
access X-ray and other radiology services, or get admitted into a shelter.
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At first sight, the VAWC is well-marked with arrows directing applicants to the relevant service.

However, most of the sign postings are in English only, which is intimidating for an ordinary

help seeker, who may only speak Urdu or a local language.

By the time of this study, requisite budgets had recently been allocated to the VAWC. Earlier,
working of the Centre had suffered due to lack of sufficient budgets.

RECOMMENDATIONS
The following measures be taken for addressing key gaps at the VAWC:

1.

10.

11.

12.

Rules under the Punjab Protection of Women against Violence Act, 2016 be framed and
notified.

Shelter attached to the VAWC should be constructed so that survivors who need one do
not have to travel back to Multan City.

A 24/7 helpline for referral of VAW cases to the VAWC must be established, as
envisioned in its planning stage.

Software that was meant for information sharing and coordination between
departments at the VAWC, and between the VAWC and government authorities must
be made available to improve running and maintenance of the VAWC.

District Protection Committee has been formed in Multan. District Protection Officers
should also be appointed at the earliest.

The strength of staff at the VAWC should be increased to cater to its demand.

Officials posted at the VAWC must be answerable to the VAWC management only.

A trained psychologist should be deputed for the VAWC Front Desk to monitor and
assess walk-in queries.

Judges for court at the VAWC have been notified, but the Court was not operational at
the time of this study. VAWC Courts should be made operational at the earliest.

Medico Legal facilities at the VAWC are limited. There are provisions for X-Rays to be
done onsite, but report can only be issued from Nishtar Hospital in Multan city as there
no radiologist at the VAWC. Cost effective and victim-centric solutions like appointment
of a radiologist at the VAWC should be implemented.

Results of forensic tests suffer huge delays, as elsewhere in the province. Facilities and
staff at the PFSA should be expanded to address this.

Guidelines and SOPs for Police Station, VAWC, should be strictly adhered to.
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Annex A: GBV Model Court Practice Note

The Practice Note provided “rules” and principles for the functioning of court starting from
arrival of a GBV victim to the court, the manner and care to be carried out in receiving such
a victim, and the mode of conducting trial. Practice Note carried specific instructions for the
following:

a. Setup of the court room
b. Setup and use of the e court room

c. Process for the trial and recording of evidence
It also instructed listing of only three cases on each day of hearing unless circumstances
suggested a different listing arrangement. It mandated that the judge at the commencement
of trial may acquaint counsel and the accused on matters related to the procedures to be
followed at the Model GBV Model Courts.

The court has adhered to the Guidelines and Practice Note especially in case of recording
evidence of minors. Minors were provided a conducive atmosphere and, if required,
evidence recorded through video link.

The evidence and cross examination details of minor victims as described in the judgments
show that minor victims were made comfortable and could record their evidence freely,
without any undue interruption by the accused or their counsels. The Court allowed cross
examination of the victim only after obtaining questions in writing and proper vetting.
Court’s conducive atmosphere, including conduct of the public prosecutor, Judge and other
support staff and these facilities seem to have contributed critically in conviction of
accused in these cases.

d. Process of Taking Evidence Of The Victim And The Witnesses

The Practice Note mentions procedure to be adopted by the judge before and during
recording the evidence of the victim. These include judge’s own introduction to the victim
and of the other persons in the court room, asking the victim if she has any concerns about
her own and her family members’ security. The judge must ensure that the victim is
comfortable with giving the evidence whether from “e-court” or in the court room. The
judge must inform the victim that if she does not understand questions she could tell it to
the judge rather than the entire court.

A similar procedure is to be followed with the other witnesses and the accused, with
modification as required.

e. Trial process
One key direction in the Practice Note is that the trial is to proceed and be completed
without any adjournments. Adjournment is to be only permitted for good reason. In
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particular, the entirety of the evidence of the victim, including examination, cross
examination and re-examination is, as far as possible, to be conducted on the same day.

The Judge is required to ensure that all questions asked of the victim are to be done with
gender sensitivity and in appropriate language. Articles 1467° and 14871 of the Qanun-e-
Shahadat Order, 1984 (“QSO”) referred. The court may also limit the questions asked of the
victim where that is appropriate.

The questions put in cross examination on behalf of the accused should be given in writing
to the judge who should put them to the victim or to a vulnerable witness in a language that
is clear and not degrading. The judge may give directions as to the manner in which this is
to be undertaken.

In addition to the GBV Model Court Practice Note, section 12 of the Punjab Witness
Protection Act, 201872 provides that an accused charged with a sexual offence’3 shall not,
without an express permission by the court, himself cross examine a witness. His counsel
may cross examine the witness. It provides further that such permission shall not be
granted when, in the opinion of the court, the cross examination by the accused in person is
likely to affect voluntariness or quality of the evidence. For the victim of sexual offence,this
provision carries a further protection. Under this, the court shall forbid a question to the
victim of a sexual offence relating to any sexual behaviour of the victim on any previous
occasion with the accused or any other person, unless such a question, in the opinion of the
court, is a relevant fact in the case.

f. Protection orders for the victim, witnesses and even accused if situation
warranted

The Practice Note mentions Protection Orders which a judge may make for specific
protection and arrangements to give security for the victim, her family or other persons.’#
The Practice Note states that while ordering issuance of summons to the victim or
witnesses, the judge may include a further direction endorsed or attached to the summons
form which asks the victim or witness: “Do you require any police protection for yourself
or family prior to the trial?”

70 Under this article court may forbid indecent and scandalous questions or inquiries, even if those
may have some bearing on question before the court.

71 This Article states that the court shall forbid any question which appears to be intended to insult
or annoy or which though proper in itself, appears to the court needlessly offensive in form.

72 This section relates to an accused charged with an offence of terrorism or a sexual offence.

73 Offences included in category of sexual offence are Procurement of a minor girl, kidnapping, or
abducting in order to subject person to unnatural lust, rape and unnatural offences.

74 The Punjab Witness Protection Act, 2018 also provides for protection measures that Court can
undertake for the protection of witnesses.
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g. Procedures to be adopted by the court when the victim or other witnesses

resile from previous statements

In case a victim resiles from her earlier statements and other witnesses also resile from
their statements, the Practice Note suggests four procedures and leaves it to the Courts
option to adopt any of those depending upon the situation.

1.

The judge may ask questions of the victim to ascertain whether the victim has been
exposed to any pressure, and whether there has been any compromise of the case
through family pressure or agreement between the accused and the victim’s family.
The judge’s questions and answers are to be recorded.

The judge may adjourn the case for another date and make appropriate protection
orders and arrangements to protect the victim and or relevant family or persons.
The judge may adjourn the case to another date and ask for a report from the SDPO,
on whether the victim and/or other witnesses have been pressured into making
false statements. The judge may make appropriate protection orders.

The judge may continue trial and the victim and other witnesses are required to
give evidence. If the victim is declared hostile, her cross examination, both by the
prosecution and the defendant, is to be in writing. After calling of all the evidence in
the case, the facts and findings of the judge will be assessed based on the totality of
the evidence.

If the victim does not attend court on the date fixed for hearing, the case may be adjourned
and summons may be issued for her attendance as provided in sections 87 and 88 CrPC. If a
further summon is to be issued, the judge may give directions on the manner in which the
victim is to be brought to the court, so as to ensure that it is undertaken sensitively. If the
victim does not attend court or cannot be found, the prosecution may continue with the
trial without the attendance of the victim if there seems to be sufficient evidence. This can
be done subject to the judge deciding that the accused should be acquitted pursuant to
s.265-K CrPC.

The Practice Note also mentions the Court’s power to ask questions and call witnesses
pursuant to sections 540 CrPC and 161 QSO.
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Annex B: GBV Model Court Form for Report Sought from SDPO Regarding
Pressure on Resiling Witnesses




Annex C: Guidelines and SOPs for Investigation of Rape Cases
















Annex D: Progress Report issued by GBV Cell in GBV Cases




Annex E: Form Used by VAWC Mediation Team to Record Agreement in
Reconciliation
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